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THE PARTIES

- THE CLAIMANT

The Claimant is Cargill, Incorporated (“Cargill” or “the Claimadt") a company
incorporated and exxstmg under. the laws of the United States of America. The address

 ofits principal place of busmess is P.O. Box 5724, Minneapolis, MN 55440, U.S.A. .

Cargill was represented in this arbitration by Mr. Daniel- M. Price (until 6 July 2007) and
Mr. Stanimir A. Alexandrov, Sidley Austin LLP, 1501 K Street, NW, Washington, D.C.,
20005, USA, as well as by Prof. Grzegorz Domariski and Mr. Marek Swigtkowski,

. Domaniski Zakrzewski Pa!mka Limited Partnership Law Office, Rondo ONZ 1, 00-124

Warszawa Poland.

Cargill is a marketer, processor, and distributor of agricultural, food, financial, and

industrial products and services.

THE RESPONDENT
The Respondent is the Republic of Poland (“Poland” or “the Respondent”).

Poland was represented in this arbitration by Prof. Stanistaw Softysiriski, Dr. Ewa
Skrzydto-Tefelska, Dr. Rudolf Ostrihansky, and Dr. Katarzyna Michatowska, Softysinski
Kawecki & Szlezak Kancelaria Radcow Prawnych i Adwokatéw Spdtka Komandytowa
w Warszawie, 02-034 Warszawa, ul. Wawelska 15 B Poland, as well as by Mr. David
Pawlak, as Of cdunsel, David A..Pawlak LLC, 1661 Crescent Place, NW, Washington,

. D.C., 20009, USA & Grojecka 40 m/1 1, 02-320 Warszawa, Poland.

THE ARBITRAL TRIBUNAL

. The co-arbitrator nominated by the Claimant by letter dated 13 September 2004 is .

Prof. Emmanue! Gaillard, Shearman & Sterling LLP, 114, avenue des Champs-
Elysées, 75008 Paris, France.

The co-arbitrator nominated by the Respondent by letter dated 1 October 2004 is
Prof. Bernard Hanotiau, Hanotiad & Van Den Berg, Avenue Louise 480 B.9, IT Tower

9™ Floor, 1050 Bruxelles, Belgium.
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Il

" 10.

11.

12.

13.

 The president was proposed jointly by the co-arbitrators on 20 October 2004 for

consideration by the parties, and was thereafter appointed upon agreement of the
fatter, pursuant to Article 9 of the ICSID Arbitration (Additional Facility) Rules (the
“|CSID Additional Facility Arbitration Rules”). The president is Prof. Gabrielle
Kaufmann-Kohler, Lévy Kaufmann-Kohler, 3-5, rue du Conseil-Général, P.O. Box 552,
1211 Geneva 4, Switzerland. ‘ -

SUMMARY OF THE ARBITRAL PROCEEDINGS

INITIATION OF THE ARBITRATION AND CONSTITUTION OF THE ARB!T‘RAL TRIBUNAL

On 29 April 2004, Cargill filed a Request for Arbitration with the Secretary-General of

the International Centre for Settlement of Investment Disputes (“ICSID").

On 30 April 2004, the Deputy Secretary-General of ICSID acknowledged receipt of -
Cargill's Request for Arbitration. On 7 July 2004, the Request for Arbitration was
registered in the Additional Facility Arbitra{ion Register pursuant to Article 5 of the
ICSID Additional Facility Arbitration Rules. The registration was based on the ICSID
arbitration clause in the Agreement between the Republic of Poland and the United
States Concerning Business and Economic Relations (the “BIT” or “Treaty”, Exh. C21),

signed on 21 March 1990 and which entered into force on 6 August 1994.

On 7 July 2004, the partiés were invited to constitute an arbitral tribunal in accordance
with Chapter Ill of the ICSID Additional Facility Arbitration Rules. After some
disagreement between the parties about the constitution of the Tribunal, the Deputy
Secretary-General of ICSID informed the parties on 9 September 2004 that the
Tribunal was to be constituted in accordance with Article 9 of the ICSID Additional
Facility Arhitration Rules, i.e. that the Tribunal was to consist of three arbitrators, one
arbitrator appointed by each party and the president of the Tribunal appointed by

agreement between the p.artiesf ,

On 13 September 2004, Cargill appointed Prof. Emmanuel Gaillard as arbitrator. On 22
September 2004, ICSID confirmed that Prof. Gaillard had accepted his appointment.

On 1 October 2004, the Respondent a‘ppointed Prof. Bernard Hanotiau as arbitrator.
On 7 October 2004, ICSID confirmed that Prof. Hanotiau had accepted his

appointment.
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14.

15.

16.

17.

On 20 October 2004, ‘the co-arbitrators jointly proposed the appointment of
Prof. Gabrielle Kaufmann-Kohler as president of the Tribunal. On 1 November 2004,

Prof. Kaufmann-Kohler accepted her appoiniment as president of the Tribunal.

On 2 November 2004, the Secretary-General of ICSID informed the parties that.
Prof. Kaufmann-Kohler had accépted her'a‘ppoiritment, and thaf on that d’a't’e; the
Tribunal was deemed to have, been constituted andthe proceedings to have’ bégun. :
The Secretary-General of ICSID also’informed the parties that Ms. Martina Polasek,
ICSID counsel, would serve as Secretary of the Tribunal. Ms. Polasek was later
replaéed by Ms. Eloise Obadia, ICSID senior counsel.

THE ARBITRAL TRIBUNAL’S FIRST SESSION -

The Arbitral Tribunal held a first session on 10 January 2005 at the offices of the World
‘Bank in Paris. In addition to the Members of the Tribunal and the Secretary, the

following persons attended the hearing:
. Representing Carg.ill:
—  Mr. Todd T. Erickson, senior attpmey, Cargill International SA,
-~ Mr. Cédric Grandjean, attorney, Cargiﬂ International SA,
—  Mr. Daniel M. Price, Sidley Aﬁstin LLP,
- Mr. Stanimir A. Alexandrov, Sidley Austin LLP,
- Prof. Grzegorz Domariski, Domariski Zakrzewski Palinka LP, and
. —  Mr. Marek Swiatkowski. Domariski Zakrzewski Palinka LP.
. Répresenting Poland:
—  Prof. Stanistaw So&ysiﬁski, Softysinski Kawecki & Szlezak,
- ) Dr. Ewa Skrzydio-Tefelska, Soitysifiski, Kawecki & Szlézak,v and
- Dr. Rudoff Ostrihansky, Sottysinski, Kawecki & Szlezak.

A sound recording was made of the session, copies of which were sent to the parties.

The Sécretéry also prepared summary minute_s of the session.
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18.

19.

20.

21.

22.

23.

At the outset of the session, a number of procedural issues were dealt with. In
particular, it was noted that, subject to any objections to jurisdiction, the proceedings
would be conducted in accordance with the ICSID Additional Facility Arbitration Rules

in force since 1 January 2003.

In the course of the session, Poland stated that it was formally raising an objection to

the jurisdiction of the Arbitral Tribunal.

AGREEMEN>T ON THE JURISDICTION OF THE ARBITRAL TRIBUNAL AND THE UNCITRAL

" RULES

In a document entitled “Agreement on Jurisdiction” dated 10 March 2005, the parties
agreed that the arbitration would proceed under the UNCITRAL Arbitration Rules (the
“UNCITRAL Ruies") and would be administered by ICSID. The parties agreed that the
Arbitral Tribunal would be re-established, in the same composition as a tribunal acting
under the UNCITRAL Rules. Poland agreed not to raise objectiohs to the jurisdiction of
the Tribunal.

The “Agreement on VJUrisdiction” further proVided the following:

The seat of the Tribunal shall be Paris, the remuneration of the arbitrators
shall be $500 per hour. All other matters agreed during the session of the

. arbitral tribunal held in Paris on 10 January 2005 shall be deemed fto be
agreed between the parties with respect to the arbitration governed by the
UNCITRAL Rules.

Ina procedu'ral order of 4 April 2005, the Tribunal tobk due notice of the “Agreement on
Jurisdiction.” In order to implement such Agreement, the Tribunal provided that
pursuant to Rule 49(1) of the ICSID Additional Facility Arbitration Rules, the arbitration
was discontinued as an ICSID proceeding and would continue on the merits under the
UNCITRAL Rules and administered by ICSID. The Trihunal further provided that the
Request for Arbitration dated 29 April 2004 would be deemed to be the notice of
arbitration under Article 3 of the UNCITRAL Rules, and that the Tribunal would be re-
established and desmed regularly constituted under the UNCITRAL Rules.

PRE-HEARING WRITTEN PHASE

By letter dated 29 April 2005, Cargill requested that the Tribunal order the bifurcation of
the proceedings into a liability phase and a damage phase. Poland objected to the
bifurcation of the proceedings on 10 May 20085.
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24.

25.

26.

| 27.

28.

29.

30.

In an order of 31 May 2005, the Tribunal dismissed the request for bifurcation as not
appropriate. It noted however the possibility of organizing two separate hearings for
liability and damages, while such matters would be dealt with together in the written
submissions. The Tribunal also invited the parties to submit an agreed schedule for the

merits.

On 9 June 2005, Cargill informed the Tribunal that the parties  had agreed on the

» following schedule:

Cargill's Memorial: © 16 September 2005

Poland’s Counter-Memorial: 16 December 2005

Cargill's Reply:. 17 February 2006
Poland's Rejoinder: 31 March 2006
Hearing: * May/June 2006

On 16 June 2005, fhe Tribunal informed the parties that its membérs had booked five
days during the week of 19 June 2006 for the hearing.

On 10 August 2005, Cargill requested that the Arbitral Tribunal direct Poland to desist
from engaging, through its domestic authorities, in “improper discovery” from Cargill.
Cargill's request was accompanied by one binder of exhibits (Exh. 1 to 11). Poland
commented on Cargill's request.on 26 August 2005. Four days later, on 30 August
2005, Cargill filed ah unsolicited reply, which the Tribunal accepted, inviting Poland to
file a rejoinder by 5 September 2005, which Pdl'and did. The Tribunal then invited

~ Cargill and Poland to file their observations regarding three specific issues by

2b September 2005 and 6 Oclober 2005 respeclively, which the parties did.

In an order dated 24 October 2005, the Tribunal dismissed Cargill's request for
provisional measures and reserved the costs of the proceedings related to this request

to be determined at a later stage.

In the meantime, Cargill had filed its Memorial on the merits on 16 September 2005
together with séven affidavits (Exh. C1.to C7), one expert report (Exh. C8) and 93
exhibits (Exh. C9 to C101). ’

On 4 November 2005, Poland requeéted the production of twenty-eight documents and

categories of documents (“Poland’'s First Document Production Request”). Cargill

14



31.

32,

33.

commented ‘on 11 November 2005 and produced one document responsive to
P‘oland’s request No. (2). It also stated that it would review its files and prodhce any
responsive non-privileged documents that it might locate, in particular, documents
responsive to Poland’s requests No. (1), (22), (23), and (24). Cargill objected to the
remainder of Poland’s requests. On 16 November 2005, Cargill then produced the
Polish original of the letter already submitted as Exhibit C9 in response to Poland’s
request No. (1). Two days later, it informed ICSID that it was réady to .produce the
documents responsive to Poland’'s requests Nos.'(22), (23), and (24) on which its
damage expert had relied, subject to _the issuance of a protective order ensuring

confidentiality.

After some additional correspondence, including a request from Poland for an
extension of the time-limit for the filing of the Counter-Memorial, the Tribunal, on
29 November 2005, ordered the production by Cargill of a number of documents
responsive to some of Poland’s requests’. It issued a protective order to safeguard
confidential business information contained or derived from such documents. It also
extended time for the filing of the‘ Counter-Memorial to 20 January 2006, the Reply-
being filed by 3 March 2006, and the Rejoinder by 14 April 2006.

On 2 December 2005,_ Poland requested a darification of the Tribunal's PO of
28 November 2005, and a supplemental order for document production (“Polénd’s
Second Document Production Request”). Cargill filed its comments on 5 December
2005 (on clarification) and on 14 December 2005 (on supplemental documents).

On 9 December 2005, the Secretary of the Tribunal ruled on the request for clarification
and the Tribunal issued a procedural order on 22 December 2005 on the document

The Tribunal ordered the pro oduction nf inter ﬂ!r:- the fﬁ!lcunn documente:

Cuull i ume

. All communications between Hoop S.A. and Cargill dxrectly pertaining to the decrease in Hoop
" 8.A’s purchases of isoglucose subsequent to the imposition of quotas by Poland. ‘
. All communications between Cargill and Coca-Cola Beverages Polska sp. z 0.0. directly pertaining

to the impact of the imposition of isoglucose quotas on the purchases of isoglucose by Coca-Cola
Beverages Polska sp. z 0.0. and on the contractual relationship between the latter and Cargill.

. All communications between Cargill and Maspex directly relating to the impact of the imposition of .
quotas by Poland.on the amount of isoglucose sold to Maspex.

. All communications between Cargill and Maspex dnrectiy related to the sale of syrup G29 after the
imposition of isoglucose quotas by Poland.

. All the letters of interest and of intent received by Cargill, that have not yet been produced by Cargill

with its Statement of Claim, and all other communications from purchasers in which the latter
expressed an interest in purchasing isoglucose from Cargill.

. The formal five-year agreement concluded by Cargill and Hoop S.A. in the fall of 1999.

. The documents evidencing an agreement between Coca-Cola Beverages Polska sp. z ©.0. and
Cargill, be it the answer of Coca-Cola Beverages Polska sp. z 0.0. to Cargill's offer of 10 August
2001, an exchange of further written commumcations or a formal agreement signed by the two
entities.
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35.

36.

37.

38.

production allowing the production of one category of documents® and refusing the

others®.

On 21 December 2005, Poland filed yet another submission request for production of
documents and for eXpIanaﬁons regarding the redaction of certain documents relied
upon by Cargllls damage expert, produced by Cargill and marked as “Business
Confidential” (* Poland's Third Document Production Request“) Carglll filed its
comments on'5 January 2006, produced documents responsive to one of Poland's

requests, and provided explanations regarding the redacted documents.

Foliowing subséquent comments by the parties on 12 and 17 Jahuary 2006, the
Tribunal ordered, on 23 January 2006, that the documents which Cargill had produced
in a redacted form be produced again without rédactions. The Tribunal also took due
notice ‘of ‘the documents that Cargill had produced with its comments of 5 January
2006, and dismissed Poland’s other requests for document production. ‘

Poland filed its Counter-Memorial on the merits on 20 January 2006 together with four
affidavits (Exh. R1-R4), one expert report (R199) and 207 exhibits (Exh. R5-R198 and
R200-R212).

On 2 February 2006, Cargill requested thé production of documents; and a three-week
extension for the filing of the Reply (“Cargill's First Document Production Request”).
Poland commented on 10 February 2006.

After further communications on 13 and 16 February 2006 from the parties, the
Tribunal ordered on 24 February 2006 the production of certain documents®, and

Namely documents directly evidencing the moment of delivery of the isoglucose production equipment at
the Bielany Wroclawskie facility, if any.

The Tribunal also took due notice of the fact that Cargill had agreed to review its files and produce, inter
alia, the documents that had formed the basis for Mr. Haberman's statement in his report that “the
production assets are being depreciated over an average period of 10 years, 2 months” whlch “Cargill
estimates {...] to be the useful life of the isoglucose pfant.”

It ordered the production of;

. Those portions of the records (including, but not limited fo, stenographic records) of the meetings of
the Council of Ministers of 7 January 1999, 28 January 1999, 16 February 1999, 20 May 1999, 9
July 1999, 27 July 1999, 7 September 1999, 13 July 2000, 30 November 2000, and 12 December
2000, which-pertain specifically to the issue of the introduction of isoglucose quotas in relatlon toa
new or revised sugar law, following the 1994 Sugar Law.

. Documents -pertaining to the production, sales, capacity, and/or demand for isogiucose in Poland,

- on which Poland relied in deciding to request, on 22 December 1999, the amount of 20,000 MT dry

matter, on 14 May 2002, the amount of 42,200 MT dry matter, on 11 October 2002, the amount of

62,200 MT dry matter, on 20 November 2002, the amount of 62,200 MT dry matter, and in deciding

to increase, on 13 December 2002, the isoglucose quota proposed by the EU by 6,210 MT dry

matter, to the exclusion of those documents that had already been submitted by Cargill with its
Memorial and by Poland with its Counter-Memorial.

. Documents regarding isoglucose production, sales, trade, demand, and/or capacity in Poland;
which the Respondent submitted to the EU prior to the issuance of the EU's proposals on 30
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39.

40..

41.

42.

43.

extended the deadline for the filing of the Reply to 24‘March 2006 and of the Rejoinder
to 5 May 2006.

On 12 March 2006, Cargill requested that the Tribunal order Poland to comply with the
PO of 24 February 2006 with respect to document production and with the PO of 29

November 2005 with respect to confidentiality.

Poland commented on 16 March 2006 and produced additional documents. Two
further exchanges of communications took place on 21 and 23 March 2006, and-23
and 24 March 2006.

On 4 April 2006, the Tribunal ordered Poland to comply with the PO of 24 February
2006, and to deliver certain specified records to Cargill®. The Tribunal deferred its
decision on Cargill's request that the Tribunal draw adverse inferences from Poland’s
alleged failure to produce documents responsive to the 6rder of 24 February 2006°,

and gave additional directions on confidentiality’.

" Cargill filed its Reply on 24 March 2006 together with eight affidavits (Exh. C102-

C109), two expeﬁ reports (Exh. C110 and C111), and 54 exhibits (Exh. C112-C165).

On 31 March 2006, Poland requested an extension of the time limit for the Rejoinder to
2 June 2006, a postponement of the hearing, and the production of the information on
which Cargil's damage expert, Mr. Haberman, had relied for the preparation of his
second report. On 5 April 2006, Cargill objected against Poland’s time extension and
document production request and attached an eight-page document allegedly provided

to Mr. Haberman for the preparation of the latter's second report.

January 2002 for an isoglucose quota in the amount of 2,433 MT dry matter, on 15 April 2002 for an
isoglucose quota in the amount of 2,493 MT dry matter, on 20 June 2002 for an isoglucose quota in
the armount of 2,493 MT dry matier, on 31 Oclober 200z {or an isoglucose quota in the amount of
6,232 MT dry matter, and in December 2002 for an isoglucose quota in the amount of 20,571 MT
-dry matter, to the exclusion of those documents that had already been submitted by Cargill with its
Memorial or by Poland with its Counter-Memorial.

. Communications between the EU and Poland pertaining directly to the Parliament's request that
applicant countries supply data for the period 1995-1999, on the one hand, and to the
Commission’s decision to extent the relevant period to include the year 2000, on the other hand.

Specifically, those portions of the records (including, but not limited to, stenographic records) of the
meetings of the Council of Ministers’ Economic Committee held on 7 January 1999, 28 January 1999, 20
May 1999, 9 July 1989, and 13 July 2000, which pertained specifically to the issue of the introduction of
isoglucose quotas in relation to a new or revised sugar law following the 1994 Sugar Law.

Considering the Tribunal's analysis below, this request has become moot.

With respect to Cargill's request that the Tribunal order Poland to comply with the Tribunal’'s Order of 29
November 2005 regarding confidentiality, the Tribunal made the following order: “With respect to the
portions of the records of the Council of Ministers' meetings already produced by the Respondent, on the
one hand, art the portions of the records of the meetings of the Council of Ministers’ Economic Committee
to be produced by the Respondent in compliance with { (i) of the present Order, on the other hand, Cargill
shall sign and execute a declaration in compliance with the Confidentiality Agreement and Undertaking
proposed by the Respondent on 6 March 2006, to the exclusion of ] 6 and 7 of this Agreement.”
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44,

45.

46,

47.

In an order of 10 April 2006, the Tribunai granted Poland an extenéion for the Rejoinder
to 15 May 2006, stated that the hearing would take place as scheduled between 19
and 23 June 2006, and scheduled a pre-hearing telephone conference. Two days
later, it took due notice of Cargill's production of an eight-page document by Cargill’s .

damage expert for his second Report.

Poland filed its Rejoinder on 15 May 2006, together with four affidavits (Exh. R213-
R216), one expert report (Exh. R217), and 126 exhibits (Exh. R21'8Y-R34>3).. .

THE.EVIDENTIARY HEARING

On 22 Mayv 2006, the parties addressed to the Tribunal a joinf letter regarding the
organization of the 19 to 23 June 2006 evidentiary hearing. On the same day, Cargill .
filed an additional communication in this respect. On the following day, the president of
the Tribunal (by delegation of the other members of. the Tribunal), the secretary, énd
counsel for the parties held a telephone conference to discuss all outstanding
proCedufal and organizational matters regarding the evidentiary hearing. One day
later, each of the parties addressed yet another communication to the Tribunal in this
respect and on 29 May 2006, the Tribunal followed up on the conference call and
issued an order on the organization of the hearing. On 6 June 2006, it issued an

additional order regarding some further. organizational matters.

The evidentiary hearing was held in Paris from 19 to 23 June 2006. The following

witnesses and experts were heard:
s On behalf of Cargill:

- Mr. Gerrit Hueting (fact witness),

- Mr. Arkadiusz Wawryszewicz (fact witness),

—  Mr. Marcin Wielgus (fact witness),
- Mr. S’fawomil_' Witek (fact witness), .
— - Ms. Ruth Rawling (faqt witness}), and
—  Mr. Philip Haberman (Cargill's expert on démages).

¢ On behalf of Poland:

—~  H.E. Ambassador Jan Truszczyﬁski (fact witness),
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48.

49.

50.

51.

—  H.E. Mr. Artur Balazs (fact witness),
" —  Mr. Marek Zaczek (fact witness),
- Ms. Bogumita Kasperowicz (fact witness),

- H.E. Mr. Jarostaw Kalinowski (fact witness), and

|

Mr. Roger Stanley (Polénd's expert on damages). .

At the end of the hearing, the Arbitral Tribunal and the parties agreed on the following

calendar:
. simultaneous post-hearing brfefs on 29 September 2006;
. simultaneous rebutfél post-heéring briefs on 2? October 2006; and
. statements on costs on 10 November 2006.

THE TRIBUNAL’S DECISION REGARDING THE ADMISSIBILITY OF THE KACZMAREK AFFIDAVIT

With its Reply of 24 March 2006, Cargill filed a written witness statement signed by
former Minister of State Treasury and member of the Council of Ministers Wiestaw
Kaczmarek (the “Kaczmarek Affidavit’ — Exh. C106).

Mr. Kaczmarek was called by Poland at the evidentiary hearing for cross-examination.

By letter dated 7 June 2006, Cargill informed the Tribunal that Mr. Kaczmarek would

not be in aAposition to attend the hearing for allegedly valid reasons. It requested that

the Tribunal “consider Mr. Kaczmarek’s affidavit, taking into account the testimony of
other witnasses at that hearing and px{idpnép already on the record” ( (T:ergm’s letter of
7-June 2006, p. 2). On 9 June 2006, Poland replied arguing that Cargill had offered no
valid reason for Mr. Kacimarek’s non-appearance. Cargill responded on the same day.
At the close of the hearing, the Tribunal directed that if Poland should move to strike
the Kaczmarek Affidavit, it should do so no later than 6 July 2006, with the Claimant
replying by 17 July 2006 at the latest (Minutes of the Hearing on the Merits, 19-23

"~ June 2006, § 4). Poland indeed requested that the Tribunal find the Kaczmarek

Affidavit inadmissible on 6 July 2006 and Cargill opposed the request on 17 July 2006.
fn an order of 28 July 2006, the Tribunal decided that it would not consider
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52.

53.

54.

55.

- Mr. Kaczmarek's Affidavit as there were no exceptional circumstances or valid reasons

for Mr. Kaczmarek’s non-appearance before the Tribunal®,

THE POST-HEARING BRIEFS

The parties simultaneously filed their first post-hearing briefs on 29 September 2006.
Together with its first post-hearing brief, Cargill filed one annex, a “Revised Exhibit

 C135,” as well as five exhibits (Exh. C166 — Exh. C170) introduced at the evidentiary

hearing as new exhibits, and Poland's appendices numbered AO, A1,-A2, A3, B, and C.

By letter dated 9 October 2006, Poland requested that the Tribunal grant a two-day
extension for the filing of Poland’s second post-hearing brief, which the Tribunal did
until 30 October 2006, being specified that Cargill's time limit would remain 27 October
2006, but that the latter's brief would be circulated simultaneously With Poland's brief.
Cargill filed its second (rebuttal) post-hearing brief, togethe‘r with three annexes
numbered A, B and C on 27 October 2006 and Poland on 30 October 2006.

On 10 November 2006, the parties simultaneously filed their statements on costs with
accompanying exhibits. Together with its statement on costs, Poland also filed an
additional affidavit (Affidavit of Dr. Rudolf Ostrihansky).

THE FILING OF NEW DOCUMENTS AFTER THE HEARING ON THE MERITS

By letter dated 21 February 2007, Poland filed nine new documents with ICSID which it

-had received from the U.S. Department of State pursuant to a request based on the

Freedom of Information Act (FOIA) made in December 2005 (Exhibits A through |; the
“New Documents”). it requested that the Tribunal consider these materials as evidence
of record in its deliberations. Cérgi” objected to the filing by letter dated 28 February
2007. The parties filed further submissions on 2 March 2007. |

8

The Order reads more particularly: ]

78. The Tribunal is of the opinion that there are no “exceptional circumstances” or “valid
reasons” under 9| 14 of the Tribunal’s Procedural Order of 29 May 2006. As a consequernce,
the general rule set in the Procedural Order of 29 May 2006, i.e. that the Arbitral Tribunal will
not consider a written statement of a person who is called but does not appear in person,
applies and no exception can be made.

79. This conclusion appears especially appropriate in the present case. Mr. Kaczmarek is a
former Polish Minister and” member of the Council of Ministers. He filed a statement in
support of Cargill against his own -Government. To properly assess his evidence, the
Tribunal would have needed to understand the circumstances surrounding this unusual
situation. This understanding would most Jikely have been gained at the hearing through
direct and cross-examination, as well as through questions posed by the Tribunal. Due to
Mr. Kaczmarek’s failure to appear, it becomes impossible for the Tribunal to properly weigh
the evidentiary value of Mr. Kaczmarek's statement.

80. Therefore, the Tribunal will not consider the Kaczmarek Affidavit.
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56.

57.

58.

59.

60.

61.

By PO dated 12 March 2007, the Tribunal declared Exhibits B and H attached to
Poland's letter of 21 February 2007 admissible, ordered that Cargill produce an
unredacted copy of Exhibit H, énd granted Cargill an opportunity to file written
comments strictly limited to Exhibits B and H, including on the quota amount referred
to in Exhibit H that would appear' from the unredacted version of such exhibit. It

declared the other exhibits inadmissible.

By letter dated 16 March 2007, Cargill requested the production of all the documents
that Poland had received from the U.S. Department of State in reépon_sé to its 2005
FOIA request which Poland had not‘alréady filed. Cargill also produced an unredacted
version of Exhibit H. On 23 March 2007, Poland requested leave to file four additional
documents (the “Four AdditionallDocuments”) received from the US Debartment of
Stéte on 21 March 2007 and asked the Tribunal to, reconsider the finding of
inadmissibility made on 12 March 2007. On the same day, Cargill made an additional
submission with a second supplemental affidavit of Gerrit Hueting (Exh. C171) and a
second supplemental affidavit of Arek Wawryszewicz (Exh. C172), to which Poland
objected on 26 March 2007.

On the same day, Cargill opposed the filing of the Four Additional Documents by
Poland and filed a fax of 20 August 2002 from Mr. Hueting to the US Embassy in

Warsaw.

On 30 March 2007, Poland expanded on its objections to the production of the
supplemental affidavits. By letter of the same date, Cargill reiterated its request that
the supplé_mental affidavits be admitted and its opposition to Poland’s request for
reconsideration and filing of the Four Additional Documents. A diplomatic cable of May

- 2000 was attached to Cargill's letter. On 2 April 2007, Poland suggested to Cargill an

agreed resolution to certain issues, which the latter referred to as “self-serving’”.

In "an order of 18 April .2007, the Tribunal dismissed Poland’'s requests for
reconsideration of the Tribunal's PO of 12 March 2007 and for admission of the Four
Additional Documents; admitted the supplemental affidavits of Messrs. Hueting and
Wawryszewicz and the fax of 20 August 2002, but not the diplomatic cable of May
2000; and granted” Poland an opportunity to comment on the contents of the
supplemental affidavits (Exh. C171 and C172) by 26 April 2007.

On 26 April 2007, Poland commented on such affidavits and requested that the
Tribunal reconsider part of the Order of 18 April 2007 declaring the Four Additional

Documents inadmissible, appended the Four Additional Documents (Tab. A), another
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62.

63.

64.

65.

new document (Tab. B), and letters and submissions previously filed by the parties and
Orders (Tab. 1 through 18). Cargill replied on 27 April 2007 and requested that
Poland’s submission of 26 April 2007 — or at a minimum all portions of it not directly
responsive to Exh. C171 and C172 - be stricken from the record; Poland’s request for
admission of the Four Additional Documents be dismissed; and the Tribunal award
Cargill's legal fees and other costs incurred in connection with the proceedings initiated

by Poland on 21 F-eerary 2007.,

By an Order dated 25 May 2007, the Trrbunal dismissed Cargrll s request that Poland's
submission of 26 Aprtl 2007 be stricken from the record declared admissible a letter of
3 December 2002 from the US Secretary of Commerce to President Kwasniewski® and
its Polish version, appended to Poland’'s submission of 26 April 2007 under Tab A
dismissed Poland’s request for admission of the other “Four” Additional Documents
under Tab A'%; declared inadmissible the document submitted under Tab B; and

reserved its decision on costs and legal fees.

On 31 May 2007, Poland wrote to the Tribunal regarding what it believed to be two
apparently inadvertent oversights in the Order of 25 May 2007, and impliedly seeking é
request for reconsideration of such Order asked for admission of the document
appended to-Poland’s submission of 26 April 2007 under Tab B. It also requested the
Tribunal to rectify the name of President Kwasniewski in the same Order and inquired
about the timing of the final award, a matter which the ICSID Secretariat addressed on
18 June 2007. Cargill commented on 7 June 2007 opposing Poland's request for

admission of the document filed under Tab B.

On 19 June 2007, the Tribunal accepted the document under Tab B and cbnfirrned that
the letter of 3 December 2002 urider Tab A was addressed to President Kwasniewski.

In finalizing its award after these incidents, the Tribunal has reviewed all the documents
newly admitted into the record''. Because the contents of some of the new documents
are disputed by the parties and cannot be determined with sufficient certainty, the
Tribunal considers that these documents ought not to be relied upon in the Final
Award. In any event, the Tribunal'is of the opinion that none of the new documents —

whether interpreted in accordance with the Claimant's allegations or in accordance

Mistakenly referred to as President Kalinowski in the operative part of the Tribunal's PO.

Namely a letter dated 12 July 2002 from the US Secretary of Commerce to Deputy Prime Minister
Kalinowski and a letter of 1 October 2001 from the US Department of Commerce to Minister Balazs.

Namely Exh. B and H attached to Poland’s lefter of 21 February 2007, the supplemental affidavits of
Messrs. Hueting and Wawryszewicz (Exh. C171 and C172), the fax of 20 August 2002 from Mr. Hueting
to Mr. Huff, the letter dated 3 December 2002 from the US Secretary of Cormmerce to President
Kwasniewski, and the document appended to Poland's submission of 26 April 2007 under Tab B.
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66.

1.1

67.

68.

69.

with the Respondent’s allegations — is such as to alter the Tribunal's findings as they
resulted from the prior record. Indeed, even if the Tribunal had relied on the new
documents, these documents would either not have had any impact on the Tribunal's
findings (if interpreted as suggested by the Claimant), or théy would have c‘onﬁrmed
the Tribunal's findings as they resulted from the record before the filing of the new
documents (if interpreted as suggésted by the Respondent) (for more speciﬁo

'explanations regarding Exh. B and-H, see fn. 69 below and 9 190 below).

MAIN FACTS RELATING TO THE MERITS OF THE CASE

This chapter sets forth the factual background of this arbitration. Other facts will be

referred to under the heading “Analysis” as and when appropriate.

ISOGLUCOSE AND SUGAR
Nature and properties of isoglucose

Under Community Regulations, isoglucose is defined as “the product obtained from
glucose or its polymers with a content by weight in the dry state of at least 10%
fructose” (Council Regulation (EEC) No 1785/81 of 30 June 1981 on the Common

-Organisation of the Markets-in-the-Sugar Sector —Exh:-R49). - s

Isoglucose is indistinguishable in taste frdm sugar and is used in the food industry as a
sweetener in both alcoholic and non-alcoholic, carbohated and non-carbonated
beverages, in nectars, syrups, and jamé, in ketchups and other fruit- and vegetable-
based preparations, in bakery and confectionary préducts, as well as in ice creams
and frozen desserts. The primary customers for isoglucose are large beverage
producers (see Poland’'s Counter-Memorial, p. 20). Unlike vs_ugars isnglucose is not

used as a household sweetener.

According to the Institute of Chenﬁical University of £odz, isoglucose may contain

- fructose of various concentrations ranging from 10% to 90% (Expert Opinion

Concerning Demand for 120 Thousand Tons of Isoglucose by the Polish Food Industry
and Positive Influence of the Above Production for the Polish Agriculture — Exh. C14).
Whereas F42 isoglucdse contains approximately 40% fructose, F55 isoglucose
contains approximately 55% fructoée. F42 isoglucose is equivalent in sweetness to -

sugar.
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70.

71.

72.

1.2

73.

74.

Finally, as stated by Kyd Brenner, Cargill's expert witness on isogfdcose, “{soglucose
can be produced and sold at a lower price than sugar in nearly every region of the
world’ (Exh. C110, p. 5, § 12).

 Isoglucose has captured a large share of the markets in which it has been allowed to

compete with sugar. The'US and Canadian soft drink industries, for example, switched
from sugar to isoglucose as their sweetener of choice during the late 1970s and early'
1980312 This switch was led by Coca-Cola and Pepsi-Cola which, in 1984, ahnounced
they would use F55 isoglucose for 100% of their sweetener needs . Subsequently,

voth'er US bottlers switched to isoglucose (Exh. C114), and today, i:the Canadian soft

drink induStry uses asvé sweetening agent approximately 20 times as much isoglucose
as sugar'®. In Japan, isoglucose holds é 60% share of the soft drink sweetener
market'. In Africa and South America, isoglucose conbumptxon tripled between 1985
and 1996, while in Asia it grew by 60%"®. '

Given that isoglucose is sold as a liquid, in order to compare it to sugar, which is sold in
a dry state, the commercial quantity of isoglucose must be muitiplied, for F42
isoglucose by 0.71 and for 55 isoglucose by 0.77. ‘

Production of sugar in Poland

Poland has long been an important producer of sugar beet and sugar in Europe. lts
sugar production has grown substantially in the last fifty years, from 387,000 MT in
1946 to 1,971,000 MT in 1890. In 1997, Polish sugar production reached 2,145,000
MTY,

In 1989, the State began to liquidate its monopoly on sugar production and opened the
sugar sector to foreign competition (Exh. R19 and R21). The sugar sector privatization
was governed by the Act on Sugar Market Requlation and Ownership Transformations
in Sugar Industry (the “1994 Sugar Law” discussed at chapter 2.1 below; Exh. R75). A
signiﬁcant part of the privatization of the sugar sector was carried out through the free

12

R. Barry, et al., Sugar: Background for 1990 Farm Legisiation, USDA, Economic Research Service — Exh.
C153; Peter Buzzanell & Ron Lord, Sugar and Corn Sweetener: Changing Demand and Trade in Mexico,

. Canada, and the United States, United States Department of Agriculture, Economic Research Service,

Agriculture information Bulletin, No. 655 — Exh C113.

Corn Refiners Association, The History of High Fructose Corn Syrup, 1996 Corn Annual, Inc. — Exh. C114.
Agriculture and Agri-food Canada, The Canadian Soft Drink Industry — Exh. C142.

Sweetener Markets to 2015: The Outlook for the Structure of Demand for Caloric and Low Calorie

‘Sweeteners, The Chart Book, Volume [, LMC International Ltd. — Exh. C140.

Agricultural Economics and Rural Development Division, Evaluation of the Common Orgamsatlon of the
Markets in the Sugar Sector — Exh. ©126.

_ Poland's Reply to the Common Posmon of the European Union in the Negotiation Area of "Agncuiture

CONF-PL 6/01 - Exh. R162.
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distribution of shares to eligible employees and sugar beet growers and, alternatively,
by the sale of shares of sugar companies owned by the State Treasury®.

By the end of the negotiations regarding Poland’'s accession to the EU, i.e. by
December 2002, 68 sugar plants operated in the sugar sector, out of which 36 were
companies constituting Krajowa Spétka Cukrowa S.A. or “KSC," the majority

shareholder of which remains the State Treasury'®.

fn 2005, the !a"rgest sugér p'rodu'cer in Poland in te‘rrﬁé of fhe number of plants

. remained the Polish State-owned KSC (Website Market share — Exh. R18). All other

sugar producers in Poland were foreign-own_ed, as acknowledged by Poland (Poland’s

Counter-Memorial, p. 18).

CARGILL’S INVESTMENT IN THE PRODUCTION OF ISOGLUCOSE IN POLAND UNDER THE 1994
SUGAR LAaw

The 1994 Sugar Law

On 26 August 1894, Poland adopted the 1994 Sugar Law, which established the legal

" framework for the organization of the sugar market. Articles 2 and 3 of the 1994 Sugar

Law provided for the imposition of quotas limiting the volume of sugar that could be
produced and introduced in the domestic market or produced and exported with
subsidies during an ascribed period of time. Indeed, these provisions read as follows:

Article 2 ‘ 4
1. Limits are imposed on the domestic sugar production.

. 2. The limiting referred to in Sec. 1 consists in the establishment
annually by the Council of Ministers, by regulation, at the request of
the Minister of Agriculturé and Food Economy, of sugar production
quotas (A quota and B quota).

3. The terms used in Sec. 2 mean:

1) A quota — the maximum quantity of sugar that can be produced
during the sugar campaign of the relevant year with the purpose
of supplying the domestic market, within the period from 1
October to 30 September of the following year;

18

Information Regarding Ownership Transformations in the Sugar Sector, appended to the Draft Revised
Negotiating Position of .Poland, 11 May 2002, Annex 2 ~ Exh. C79; E-mail from Jaroslaw Wojtowicz,
Deputy Director of the Department of Budget and Finance at the States Treasury to Eric Rheims, Lawyer
in SK&S - Exh. R188.

Ministry of State Treasury, Income from Privatisation, 1991-2004, 2004 —~ Exh. R161; in 2005 the State
owned 88.74 % of the shares of KSC, see Ministry of the State Treasury, List of companies with majority
interest of the State Treasury, 10 October 2005 — Exh. R183; Ministry of the State Treasury, Privatization
Poland 1990-2004, 2004 — Exh. R198.
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2} B quota - the maximum quantity of sugar that can be produced
during the sugar campaign of the relevant year with the purpose
of exporting, within the period from 1 October to 30 September
of the following year, using the subsidies referred to in Article 5
Sec. 4;

4. The A and B quotas are established by 1 August of the year preceding
the sugar campaign in the following year.
Article 3 -
" The surplus sugar production over and above the established A and B

-quotas must be exported — without the subsidies referred to in Article 5.Sec.

78.  Within the above quotas, Articlé 4:1 of the 1994 Sugar Law made the following

79.

80.

81.

provisions as to the limits to be allocated to companies:

1. The Minister of Agriculture and Food Economy establishes annually
for the companies referred to in Article 6 and sugar producers
operating outside such companies limits determining:

) maximum quantity of sugar that can be produced as part of the
A quota;

. 2) maximum quahtity of sugar produced as part of the A quota that
can be put on the domestic market during a quarter;

3) maximum quantity of sugar that can be produced as part of the
B quota. - : '

Each yeér, ‘the Council was required to establish a minimum selling price for sugar
within the national market (Article 10:1 of the 1994 Sugar Law).

in 1994, no isoglucose was produced in Poland and the 1994 Sugar Law did not

include isoglucose in its regulatory ambit.

On 20 November 1996, Poland amended the 5994 Sugar Law (the “Amended Law"),
extending the scope of products covered by the B quota to include processed products
containing more than 20% sugar. The Amended Law further provided that the surplus

sugar production over and above lhe established A and B guotas represented the C

quota which was to be exported without certain subsidies (referred to in Article 5:4,

Article 1:1:2). Shares (or “h‘mité”) of the aggfegate quota level were granted to
producers based on' the efficiency of preduction during the three preceding years
(Article 1:4:b Amended Law). The Amended Law came into effect in January 1997. At
that time, there was still no production of ‘isoglucose in Poland and therefore no

regulation of such production.

26



2.2 Cargill’s initial investments in isoglucose in Poland

82.

"83.

84.

- 85.

86.

87.

88.

2.2.1  Cargill’s decision to invest in isoglucose in Poland

Cargill is a privately-held company and one of the largest international markéters,
processors and distributors of agricultural, food, financial and industrial products and

services with over 100,000 employees in 60 countries.

In 1990, Cargill opened an office in Warsaw and began to invest inPoland. Cargill
established its wholly-owned subsidiary, Cargill (Polska) Sp.-z 0.0. (“Cargill Polska”) in
1991. ‘

In 1995, Cargill allegedly began to‘invest in the starch and sweetener ‘industry in
Poland, opening a wet mill and a glucose refinery in Bielany Wroctawskie (“Bielany”),
capable of producing different types of glucose syrups used in the confectionary, non-

dairy coffee creamer and jam industries.

In the second half of 1996, Cargill began the production of glucose syrups and starch in

Bielany, allegedly at the cost of approximately USD 28 million®.

In its Memorial of 16 September 2005, Cargill alleged that in August 1998, it began to -
look into options for diversifying its sweetener production in Poland, with a focus on the
domestic market, thich led it to investigate the possibility of producing and marketing
other sweetener syrups at its Polish facilities. Cargill recounts that in order to
determine the production possibilities and the sales potential of isoglucose in Poland, it
imported inulin syrup blended with F42 isoglucose in batch production to be tested in
the Polish market. Cargill started to produce its own batches at the end of 1998.

In February 1999, Cargill began producing F42 and F55 isoglucose on a continubus

flavss hacie ~ i N HH
flow basis at the Biclany facility.

At the time when Cargill decided to invest in isoglucose production in Poland, there
were no quota restrictions on isoglucose production or sale. Cargill was the first — and

is to this date the only — producer of isoglucose in Poland,

See Cargill Milling Sp. z 0.0. Managemént Board Report FY 1996/1997, 31 May 1997, p. 3, showing fixed
_assets for PLN 90,622,538.66, roughly equal to USD 28,340,000 as of that date — Exh. R81.
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2.2.2  Cargill’s contacts with Polish officials with respect to its initial decision

to invest in isoglucose in Poland

By letter dated 26 March 1998, Dariusz Pidrkowski, Sales Manager of Cargill Milling
Sp. z 0.0., wrote to the Department of Agricu!’turavl Development, Mihistry of Agriculture
and Food Economy, to inform the latter of Cargill's presence in Poland since 1990, of
its investments in the food industry, and of its blén to start producing 'i'soglucose syrUps
(Exh. C28). Daﬁusfz ‘Piorkowski pointed out that isoglucose syrups having n‘ume‘rous

applications, had not been produced in Poland so far, and added:

According to our expectations, the scale of isoglucose syrups production will
amount to 85,000 tons on annual basis. Our investment, the commencement

- of which we plan for the second half of this year, should be completed in.
1999/2000. After reaching the planned production capacity, our total demand
for wheat will be 350,000 tons annually.

in the Activity Report appended to this letter, Dariusz Pidrkowski wrote as follows:

Presently, the fructose production in the European Union is limited to the
level of 625,000 tons a year (quota A and B) including: isoglucose — 303,000
tons, and inulin — 323,000 tons annually, expressed in the so called sugar
equivalents (syrups in form of 100% dry mass). This status is frue for 15
current Union member states {...].

L]

We think it necessary in negotiations with EU regarding Poland's access, to
- emphasize our plans of fructose syrups production commencement to avoid
any possible disputes when our country becomes the EU member.

On 1 June 1998, Frank van Lierde from Cargill Polska informed Jacek Janiszewski,
Minister of Agriculture and Food Economy, that Cargill's “glucose syrups planf in
Bielany Wroctawskie ménufacture[d] a wide range of starch syrups for the needs of
domestic market, and for export' (Exh. C29). He specifically asked for feedback on

Cargill’s production plan in view of Poland's forthcoming EU membership:

In relation to the investment plans- adopted, we would like to inform you
about the development of the Bielany Wroctawskie plant, by way of adding
the production line of capacity equal to 85 thousand tons of fructose syrup.

Cargill would like to apply for inclusion of our production, i.e. the fructose
syrup, to negotiations with the European Union, due to the fact that at
present, in the European Union, the fructose production is limited by
quantities. ' ' :

Until 2002, the Bielany Wroclawskie plant will reach the target production of
about 350 thousand tons of wheat. We think that this amount will have
significant impact on the domestic cereal market[...].

Dear Sir, in consideration of the aforementioned facts, we would appreciate
if you could express your opinion about our production plans in view of our
future EU membership, in writing [...].
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93.
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95.

In response, the Ministry of Agriculture advised Cargill that an imposition of production

qUotas was to be expected, both in the context of the EU quota system and as a result
of the upcoming amendment to the 1994 Sugar Law. Indeed, on 31 July 1998,
Zbigniew Kossowski, Director at the Ministry of Agriculture, wrote to Cargill in the

following terms (Exh. R85):

In the European Union Member States the production of isoglucose, as a
direct substitute of sugar, is also subject to a regulation regime. [...]

In 1979, the EU-Commission enacted a regulation as a result of which
isoglucose was covered by the regulation result. The point was for a product
that has began [sic] to compete strongly with sugar to be regulated as part of
a similar quota system. The “A” quota was set at a relatively low level of
138.9 thousand tones. The “B” quota accounted for 27.5% of the “A” quota.

[..]

The work-on amending the Act on Regulation of the Sugar Market and
Ownership Transformations in the Sugar Industry of 26 August 1994 is
currently under way at the Ministry of Agriculture and Food Economy. The
scope of the proposed amendment includes also issues relating to
isoglucose. [...]

On 7 December 1998, Jan Zukowski, member of the Council of Chambers of
Agriculture of Lower Silesia, addressed a letter to Leszek Kawski, Vice-Minister of
Agriculture and Rural Development, in which the former requested the “approval of
target production of isoglucose by Cargill company in Bielany Wrocfawskie” (Exh.
C32). Mr. Zukowski explained that “fhe target production of isoglucose in the amount of
80,000 tons per year constitutes an alternative to utilization of ébouz‘ 300,000 tons of

wheat," that Cargill's production “will be based upon the raw material produced in

' Poland [and that] a significant part of production is and will be designated for export.”

On 8 June 1999 (Exh. C40), 17 November 1999 (Exh.: C43), 20 January 2000 (Exh.
C46), 25 July 2000 (Exh. C48), 12 April 2001 (Exh. C60), 5 June 2001 (Exh. C64), and
16 November 2001 (Exh. C71), Poland issued and delivered to Cargill a number of
constiuction design approvais and permits for the deveiopmenl ol exisiing siruciures
and the construction of additional structures, as well as decisions amending some of

these approvals and permits.
2.2.3  Cargill’s initial contacts with customers

On 15 July 1999, Roman T. Klgskata, CEO of Hoop S.A., addressed to Cargill Polska a
letter of intent (Exh. C41), in which he expressed the interest of Hoop S.A. “in
cooperation with the Bielany Wroctawskie Branch of Cargill Polska Sp. z o.o0., with: ’
reSpegt to the purchase of glucose syrup containing fructose for use in sweetening
beverages produced by Hoop.” Mr. Klgskata stated that he saw “the possibility of |
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buying the syrup in quantities of 10,000 MT [commercial quantity] per year within a

period not shorter than five years."

On 6 December 1999, Michat Rosa, External Relations Director of Coca-Cola
Beverages Polska, wrote to Cargill Polska to “confirm the interest of [his] company in

the production of isoglucose, as an alternative. sweétener, to be launched in Poland”
(Exh. C44). The letter further read as follows:

If we decide to switch to isoglucose technology, we also would have to make
significant financial outlays. Thus, the decision to use this type of sweetener
should mean the need to make large purchases from the very beginning, i.e.

" not less than 40,000 tonnes [commercial quantity] per year. Therefore, we
strongly support your initiative to increase your existing production capacity
to enable production of 55% isoglucose in Pofand on a mass scale.

[...]

We also hope that the planned amendments to Polish law relating to the
“sugar regime" will not become a legal barrier for Polish isoglucose
production. As the chairman of the Sugar Users Forum {...], { will be trying to
prevent this. :

Contacts between Cargill and Polish officials régarding Cargill’s production of
isoglucose between 1999 and 2001 and production forecasts for subsequent

years

On 17 March 1999, the Regional lnspectorate'of Agricultural Produce Purchasing}and
Processing'(WlSlPAR) inspected Cargi!l's isoglucose plant in Bielany for the first time.
During this inspecfion, Arek Wawryszewicz, an employee of Cargill, declared that in
1999, the output of isoglucdse syrups was 40,000 MT, but refused to provide
information “on production in Q4 1998 / Q1 1999 (this applies also to the entire 1998)”
and added that “following receipt of a written enquiry from an appropriate government
administration body, we willﬂéonsider the possibility of providing answers to the above
enquiry” (Exh. R90; see also Exh. R89 and Exh. C119).

On 31 August 2000, Gerrit ‘Hueting addressed to Jolanta Tarska of the Ministry of
Agriculture a letter reflecting the value of Cargill Polska's production and actual sales
of F42 isoglucose for the years 1998 to 2001 and Cargill Polska's forecast of such
production and sales for the years 2001 to 2004 (Exh. C50). The letter predicted that
production capacity would reach 120,000 MT of F42 isoglucose in 2001. In this letter,
Gerrit Hueting explained the following:

The increase in sales that took place_in 2001 is a result of orders received
from a world soft drink producer. Before the end of 2001, we are planning to
gain another two Polish and foreign clients (soft drink producers), whom we
will supply with isoglucose in 2002. Further increase will come from
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additional utilisation of fructose by our existing clients, in their new recipes.
Currently we are only making F-42 fructose. If we are allocated with a higher
production quota, we will consider opening of a new fructose-55 production
line, which will result in further increase in our sales from 40 000 up to 60
000 Mt beginning in 2001.

On 6 March 2001, ‘Mr. Wawryszewicz addressed a fax to Ms. Tarska (Exh. R110)

containing the following “official data on isoglucose production:”

Period: 1 January ~ 31 December 2000

Product: - isoglucose 42 23,064.770 tons
isoglucose 60.20 536.095 tons
isoglucose 60.10 1,038.235 tons
isoglucose 60.30 0.295 tons

Total 24,639.395 tons

Period: 1 January — 31 December 2001

Product:  isoglucose 42 2,574.400 tons.
isoglucose 60.20 46.460 tons
isoglucose 60.10 . 150.325 tons

~ Total 2,771.185 tons

In May 2001, the Chief of Staff at the Ministry of Agriculture; Mr. Zagurski, attended an
opening ceremony at Cargill's Bielany plant and read a congratulatory letter dated
29 May 2001 from Minister Balazs (Exh. C63):

| hope that implementation of new technologies in sweeteners industry will
seriously improve and modernize production. '

It is very important to mention, that isoglucose will be produced from Polish
raw materials and new production line start-up will allow to increase
employment in company Cargill. {...]

I believe that further engagement and permanent initiative from your side will
result [in] permanent interest in your products not only in Poland but also
abroad, which cause high position of company Carg//I in agncu/tura/ and
food sector of economy.

In such ceremonial day | would like to wish a lot of success in your '
professional activity [...). :

DOMESTIC»’QUOTAS ON ISOGLUCOSE
Propositions for amendments to the 1994 Sugar Law

In 1998 and 1999, propositions to amend the 1994 Sugar Law were put forth by the

Polish Parliament and Government respectively.

In December 1988, parliamentary officials circulated a draft law, the “Sejm Dréff Acton
Production of Sugar Beets, Beet Sugar and Regulation of Domestic Sugar Market”
dated 29 December 1998 (the “First Draft’), which was intended to “regulate [...] the
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domestic sugar beet and sugar market including the production of and trading in [...] 1)

sugar beets; 2) beet sugar and other sugars; 3) isoglucose” (Article 1:1 — Exh. R88).
This First Draft provided for A and B quotas and A and B “limits” fdr sugar, as well as a
quota for isoglucose in the form of a “maximum quantity of isoglucose that can be
produced domestically during the market year' (Articlé 1:2:16). With respect tp this

quota, Article 9 further provided as follows:

1. In ‘the- period of three months of the effective date' of the'Act, the
Council 6f Ministers, after consulting the opinion of the Sugar Market
Committee, establishes by regulation {...] the isoglucose quota for the
following marketing year.

2. The [...] isoglucose quota for the following }narketing years [...] are
established under the procedure set forth in paragraph.1 not later than
one year prior to the commencement of a given marketing year.

3. While establishing the quantity of [...] the isoglucose quota, the
Council of Ministers takes into account the balance of domestic
production, domestic consumption, imports, exports and stock of [...]
isoglucose in the preceding marketing year. ' '

4[]

In the first marketing year after the effective date of the Act, the
.isoglucose quota is 3 thousand tons. »

103. The Justification of 29 December 1998 accompanying the First Draft set forth two

series of reasons for the enactment of a new law:
. First, the need to protect the interests of sugar beet farmers and consumers:

The need for the new Act on sugar beet production, beet sugar and on
regulating the Polish sugar market primarily stems from the fact that
the national regulations in this respect proved ineffective, in particular
by leading to a fall in profitability rate of sugar beet production, sugar
overproduction and sugar prices at their all-time low, which in the long
term may lead to a crash on the sugar market and all its ramifications
for the producers and consumers alike. ' :

This situation hinders the privatization of the sugar sector and
consequently the. inflow of capital, necessary to modernise ihe
industry [...]. Modernisation of the industry lies directly in the interest
of the consumer, since the cost of sugar production needs to be
reduced, and is also beneficial for sugar beet farmers, as stable
contracts with a modern industry will ensure stability of farming
conditions. The industry itself must be competitive also on the
international market where, despite low prices, the sugar surplus
needs fo be exported, with the sugar surplus bound to appear owing
to the very nature of agricultural production, dependent on climatic
conditions. (Exh. C33)

. Second, the need to achieve compatibility with EU law:

The overriding need to introduce an Act that could regulate the
production of sugar beet and the sugar market in Poland is derived,
however, from the requirement to implement the provisions of the
Association Agreement between Poland and European Communities,
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[...]}, providing [...] that the “major precondition for Poland's economic
integration into the Community is the approximation of that country's
existing and future legislation to that of the Community. [...].

The proposed draft act relies, [...], on the letter and spirit of the
European Union legislation regulating sugar beet production and the
sugar market, in particular on the key Regulation of the Council of
European Communities No. 1785/81 of 30 June 1981. (Exh. C33)

104. Regarding more specifically the quota on isoglucose, a “Reply of the Minister of

Agriculture {o the queStion No. 1244 on the proposed amendments to the so-called
Sugar Act” was issued on 11 Januafy 1999, éhd "set forth tﬁhaf“the limit-on 'isog/'ucose
production is introduced in the territory of the Republic of Poland, since the production
of isoglucose [...] is a serious competition to the sugar produced. from sugar beet.
Isoglucose |[...] is chiefly used as a sweetener. Therefore, a high production level of
isoglucose would entail-a dramatic fall in the sugar beet crop, and consequently in the -
sugar production” (Exh. C35). The document further provided that “the minister
competent for agriculture will assign the quotas or isoglucose production at the request
of the interested isoglucose producers. [.'..]‘ The basis‘ for fixing the limits will be

- production capécities of isoglucose producers” (Exh. C35).

105. In March 1999, the Polish Governmeht, in turn, put forth a draft revision of the 1994

Sugar Law (the “Second Draft"), namely the “Act on Amending the Act on Sugér
Market Regulations and Ownership Transformations in the Sugar Industry” (Exh. C37).
This Second Draft did not include a quota amount but provided that the Council of
Ministers, Upon recommendation of the Minister of Agriculture, would set isoglucose
quotas (as well as sugar quotés) annually “in an amount resulting from the demand on
the domestic market, as well as from the Polish concession list to the Agreement
Establishing the World Trade Organization (WTQ)" (Article 2.2).

106. As to “isoglucose production limits for isoglucose producers for a given calendar year,”

which “the minister in charge of agriculture {was to] determine |...] each year, by 15
December of the preceding year" (Article 4b.1), Article 4b.3 provided the following:
Isoglucose production limits are fixed by dividing the amount referred to in

art. 2 clause 2, pro rata to the production capacity of individual isoglucose -
producers.

107. The Justiﬁcation of 12 March 1999 of the Second Draft provided that the revision of the

1994 Sugar Law was “mainly a consequence of the need to adjust its current
provisions to the regulations binding the sugar industries of EU Member States” (Exh.
C38). The Justification nevertheless also provided that “the limits to the production of
isoglucose within the territory of the Republic of Poland are also introduce&, as the
production of isoglucose, which is manufactured mainly from impcjrted raw maz‘eria/s,A is
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highly competitive with sugar manufactured from sugar beets. [...] high isoglucose
production would be related to drastic reduction in the cultivation area of sugar beets,
and hence also to a reduction in sugar production.” The Justification further provided
that '

Isoglucose produttion will be limited by setting forth isoglucose prodUCtibn

quotas. [...] The Minister competent for agricultural affairs shall allocate

isoglucose production [limits upon motions submitted by isoglucose

producers. At present, no iscglucose is manufactured in Poland and it is not

being used in‘Polish products. The limits shall be determined based upon
the production capacity of individual isoglucose producers [...]. (Exh. C38)

Neither the First nor Second Draft was enacted. -

The 2001 Sugar Law

~ 3.2.1  Adoption of the 2001 Sugar Law -

On 21 July 1999, the Commission of Agriculture and Rural Development proposed to
pass a new. act governing the sugar market in Poland, which would replace the
provisions on market regu!ation of the 1994 Sugar Law (Exh. R94).

In February 2001, ‘a “Draft Act of 2001 on Sugar Market Regulation” (Exh. C58)
provided at its Article 4.5 that “the isoglucose and inulin syrup production quotas
cannot jointly constitute more than 1.08% of the A quota.” Pursuant to Article 4.3, the
“A quota for sugar production [Was to be] determined in an amount corresponding to
the average annual sale to the domestic market, calculated for the thfee yéars
preceding the quota determination period and in consideration -of the supen’/uoué
surplus of A quota sugar.” The proposed quota was however withdrawn before the

enactmen't of the 2001 Sugar Law.

On 11 April 2001, at a session of the | ower House of Parliament, the First and Second
Drafts (see sub-section 3.1 above) were again diécussed. Jerzy Buzek, the Chairman
of the Council of Ministers, restated that “both the [the First and Second Drafts] were
founded, firstly, on the need to realign our legislation in that area with the models

employed by the European Union” (Exh. R112).

The “Draft Act oﬁ Sugar Market Regulation” (the “2001 Draft") was adopted by the
Sejm (thé. Parliament's Lower House) on 11 April 2001. It was thereafter passed on to
the President and Chairman of the Upper House of the Polish Parliament (the
“Senate”), who proposed, in a Resolution dated 10 May 2001, a number of
amendments regarding, inter alia, quotas on sugar, isoglucose and inulin syrup, and
the mode of granting production fimits to producers (Exh. R114). With respect to the
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Senate’s propositions, Jacek Saryusz-Wolski, Secretary of the Committee for
European Integration, stated, on 22 May 2001, that “the amendmenz‘s‘presented in the
Resolution of the Senate of the Republic of Poland mostly [fell] within the scope of the
EU law’ (Exh. R115), and that “they put right certain provisions contained in the bill
approved by the Sejm of the Republic of Poland that were contrary to the EU law, and
ihtrbduce mechanisms which from the EU perspeéfive were missing from the act
approved by the Sejm” (Exh. R115). He confired that “the approval by the Sejm of
the Republic of Poland of the amendments contained in the Resolution of the Senaté
of the Republic of Poland [would] realign the sugar market regulation framework with
the relevant proviéions of the EU law” (Exh. R115). -

113. According to the Report of the Committee for Agriculture and Rural Development of
23 May 2001 on the Senate’s position (Exh. R116), most of the amendments proposed

by the Senate were accepted.

‘114. After submission by the Polish Parliament to the President for signature, Poland
enacted the new law on sugar, namely the Law of 21 June 2001 on Sugar Market
‘Regulation (the “2001 Sugar Law” — Exh. R120). This Law provided an overall
régulation of the sugar market in Poland. It applied, inter alia, to isoglucose (Art. 1.3)
and imposed, for the first time in Poland, quotas on isoglucose limiting the amount

which could be sold domestically.
3.2.2  Isoglucose quotas and limits under the 2001 Sugar Law

115. The 2001 Sugar Law limited the amounts of isoglucose (or sugar or inulin syrup) which
~ in one accounting year could be introduced into the domestic market (“A isoglucose
quota” — Article 2:8), on the one hand, or intrbduced into the market or eXported with
subsidies, on the other ("B isoglucose quota” — Article’ 2:9). The>2001 Sugar Law
further defined the "A and B ibOQ’iUCOSG imil" as a part of the A and B isoglucose quota
aliocated to the isoglucose producer (Article 2:10) — such limits being allocated at the
request of producers, for a .given accounting year, by division of the A and B
isoglucose quotas, pro rata to the volume of sales in the domestic market in the
calendar year preceding the effective date of the Act (Article 11:2 ahd 11:3). “C,
isoglucose” designated the amount manufabtured by a producer in excess of the A and

B limits allocated to him, or by a producer who had not been allocated any A and B

~ limits (Article 2:12), and which was to be exported bin an unprocessed form (Article 7:1).

116. The 2001 Sugar Law did not set a specific quota amount for A and B isoglucose. Art. 5

of the Law rather provided that A and B isoglucose quotas “for a given accounting year
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shall be déterm/'ned, by way of an ordinance, by the Council of Ministers upon request
of the mihister in charge of agricultural markets and upon consultation with the
Chairman of the Agricultural Market Agency and Branch Commission of Agreement, till
August 1st of the calendar year that precedes the year in which thé given accounting.
yéar shall start” The Branch Commission established by the 2001 Sugar Law
consisted of six representatives of sugar producers and six representatives of sugar |

beet growers (Article 3:3).

With respeot to A and B isoglucose (and sugar and inulin syrup) yq'uotas for a given
yéér_, the 2001 Sugar -Lawmade no reference to the production capacity or planned
production capacity. Neither did Articles 6:1, 6:2, and 11 of the Law, pertaining to the
distribution of the aggregate sugar and isoglucose quotas among producers (i.e.

allocation of sugar and isoglucose limits), make any reference to production capacity.

Notwithstanding the fact that the 2001 Sugar Law provided for the division of the A and
B isoglucose quotas among various producers (Art. 11:3), since there was no’other_

_isoglucose producer in Poland than Cargill, the latter enjoyed the privilege of the entire

quota in two consecutive years before the accession period as well as thereafter.

During the pre-accession period, the Council of Ministers issued 'regulations on three

occasions establishing the level of the isoglucose quotas.

a) First national quota on isoglucose (1 October 2002 — 30 June 2003)

O‘n 21 August 2001, Jacek Romaniuk, Chief of Production at Cargill, deplared that he
did “not have documentation on the basis of which the isoglucose production in the
individual months of 2000 could be determined” (Exh. R122). |

On 22 August 2001, Poland performed an audit of Cargill's facilities;' According to the
Record of !nspectioh, tﬁe inspection covered the “production and. sales of-isoglucose
on the domestic market in the years 1999 and 2000” and indicated that “the volume of
sales of isoglucose in the examined periods [...] was as follows: 24,639.50 tons {...] in
2000 and 9,903.95 tons" (Exh. C69) in 1999. “For seven months of this year overall
sales of isoglucose was 20,563.12 fons of a value of 28,697,658.57 PLN which
constituted 151,77% of sales for the analogous period of the previous year, which was
13,548.55 tons of a value of 19,110,906.73 PLN and with respect to sales for the year
2000 it constituted 83.45%" (Exh. C69). Attachment 8 to the Record of Inspection also
provided details regarding “signed contracts for deliveries of isoglucose contéining
42% of fructose (GF42) and isoglucose containing 55% of fructose (GF55)[]
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123.

124.

125.

126.

1. Contract of August 10, 2001 between Cargill Polska Sp. z o.0. and
Coca Cola Beverages Polska Sp. z 0.0. for sale of GF42 isoglucose in
the quantity of 20,166.65 metric tons per year (60,500.00 metric tons
in the period 2001-2003).

2. Contract of July 16, 2001 between Cargill Polska Sp. z o.0. and Pepsi
Cola General Bottlers Poland Sp. z o.0. for sale of GF55 isoglucose in
the quant/ty of 33,766.23 metric tons per year, (Exh. 069)

On 24 August 2001, followmg the inspection, the WISIPAR sent a letter to Arek

Wawryszewicz in which it noted that:

In result of the performed control, it was found lack of the production and
“warehouse documentation related to individual assortments - of isoglucose,
what makes unable to verify the production volume and to -control its
warehouse status, in given reporting periods, what also will be essential
when the production limits will be subject to allocation [...]. (Exh. R123)

On 19 October 2001, Cargill filed an “Application for A and B Isoglucose Limits for
2002/2003 Settlement Year" (Exh. R124), in which it reported that its isoglucose
production in 2000 stood at 18,559 MT dry matter.

The Ordinance of the Council of Ministers of 12 November 2001 on A and B Sugar
Quotas and A and B Isoglucose Quotas (Exh. C72) determined the following
isoglucose quotas for the nine-month period from 1 October 2002 to 30 June 2003:

. A quota for isoglucose: 40,000 tons translated into dry matter in a 42% fructose

solution, and

. B quota for isoglucose (which entitled Polish isoglucose producers (i.e. Cargill) to
receive export subsidies): 2,200 tons translated into dry matter in a 42% fructose

solution,
. amounting to a total of 53,437 MT commercial quantity.

Quantities of isoglucose produced in excess of the A and B quotas and without

subsidies could be exported without any limitations.

With respect to isoglucose, the Justification to the Resolution (Ordinance) (Exh. R283)

provided the following:

In consideration that Poland has initiated isoglucose production at the end of
1998 (in 1999 the production volume was 8.9 thousand tons, in 2000 — 24.6)
and that the said product has been covered by the market regulatory
system, and in consideration of the production opportunities, utilization of the
agricultural product (wheat), and demand of companies- utilizing the
isoglucose, it is hereby suggested that the isoglucose production should be
established from the period starting from October 1st, 2002 until June 30,
2003, meant for supplying the domestic market (A quota) in volume of 40
thousand tons, as converted into dry substance contained in 42% fructose
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solution, and the B quota — in volume of 2.2 thousand tons, as converted into
dry substance contained in 42% fructose solution, which will be implemented
from January 1st, 2003 to June 30th, 2003.
127. On 22 November 2001, during a meeting of the Parliament's Committee on Agriculture
\ _ :
~and Rural Development, Undersecretary of State at the Ministry of Agriculture,
Kazimierz Gutowski, provided the following explanatlon with respect to the lsoglucose

quota set in the Ordmance of the Council of M:msters of 12 November 2001:

Isoglucose production quota of 40“-?h0u$énd’tdnne3'~is a compromise.
Figures ranging from 0 to 120 thousand-tonnes have been suggested when
the ordinance of the Council of Ministers on sugar, isoglucose and inulin
syrup production quotas was consulted with the representatives of the
producers. The final arrangements were that the isoglucose production
quota would be 40 thousand fonnes. A similar amount of this product was
produced this year. Hence we are not increasing the limit. (Exh. C73)

128.. According to the Ordinance of the Council of Ministers of 12- November 2001, the A
sugar quota for the relevant period amounted to 1,540,000 MT while the B sugar quota
amounted to 50,000 MT (Exh. C72). The Justification to the Council of Ministers’
Resolution (Ordinance) of 12 November 2001 provided that the following factors were
taken into consideration when determining the aggregate national sugar quotas

(Exh. R283):

a)  the needs of the Polish internal market,

b) Poland’s obligations resulting from its membership in the World Trade

Organization (WTO),

c) very low white sugar prices which have been prevailing on the world
market,

d) introduction of the production limits for isog/ucose and inulin syrup.

129. According {o Mr. Gutowski, the first national quota referred to the entire first accounting
year through June 2003, not just to the preceding nine-month period (Letter from
Kazimierz Gutowski to Gerrit Hueting dated 23 May 2002 — Fxh. 6. RA).

130. On 31 December 2001, Mr. Hueting of Cargill addressed a letter to Minister Gutowski
and Ms. Tarska regarding the “isoglucose oufput data in the period 1998 -
31 November 2001" (Exh. R125), conveying the following information: -

. Commercial products in MT:

Year Imports  Output Sales Stock
1998 - 830 3560 4090 0
1999 1 9903.94 9903.94 0
2000 0 26 139.48 24 639.48 1500
371 November 2001 0 36071.73 35771.73 1 800

38



«  Converted into dry mass:

Year Imports  Qutput Sales Stock
1998 376.3 2537.60 '2903.90 0 .
1999 0.71 7031.80 7031.80 0
2000 0 18 559.03 17 494.03 7065 -
31 November 2001 0 25610.93 25 397.93 1278
b) Second national quota on isoglucose (1 July 2003 — 30 June 2004)

131. On 29 March- 2002, Mr. Hueting wrote to 'Minister Kalinowski, »'i'nsi'stinngn “the

appropriate adjustment of the domestic quota:”

[Wle wish to express our thanks for your understanding and the will to find
solutions that will led [sic] to establishment of isoglucose production quotas’
set at a level that on the one hand meets the Polish production potential.and
on the- other.the domestic consumption (demand). As we understand, this
applies to both the domestic quota and the Polish position on the quota
within the EU. '

[...]

In the next few days, after consultations with our suppliers and customers
(grain producers and soft-drink and food processing industries), we will
submit the latest data on the current and projected sales and demand for
wheat and isoglucose in the next reference periods. (Exh. R131)

132. On 5 April 2002, Mr. Hueting provided Kazimierz Gutowski with data on isoglucose
-syrup production and sales'in 2001 and in the months of January and February 2002
(Exh. R133). The total sales for 2001 amounted to 38,851.65 MT Commerbial quantity
or 27,684.67 MT dry matter. In this respect, Mr. Hueﬁng indicated that “as projected,
[Cargill's] sales in the calendar year 2001 stood at 40,000 tons of the commercial
product’ (Exh. R133j. For January and February 2002, Cargill's total sales amounted
to 5,020 MT. Mr. Hueting also provided Cargill's “projected” production and sales for
the remaining months of 2002, amounting to 56,12A2 MT dry state. In this respect,
Mr. Hueting specified that “given the introduction of the production limit, the above
output and sales in the period from October to December 2002 will have fo be reduced
as a result of the too low isoglucose production quota granted, thus, resulting in losses

for soft drink producers and wheat farmers” (Exh. R133).

133. On 15 April 2002, Mr. Hueting wrote to Minister Kalinowski requesting an increase of

the quota:

1. Arguments for correction of the quota

[...]1 As far as isoglucose is concerned, the domestic quéta ie. the part
of production that is to be used for domestic consumption has been
“determined at a lower level than the domestic consumption. |[...] -
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134.

135.

2. Negotiation process arguments

Assuming that in negotiations with the EU Poland will apply for
isoglucose production quota conforming to-the domestic consumption
demand, it is extremely important that domestic, current and
subsequent quotas to be established this year, are established at a
level reflecting -as- least the domestic industry’s demand for the next
few years. [...]

3. All isoglucose customers have been asked to provide detailed
estimates of isoglucose demand for the first accounting year (October
1st, 2002 -~ June 30th, 2003) as well as demand for the second

_accounting "period (July 1st 2003 — Juhe 30th 2004). ‘The relevant
results are appended hereto in the form of sums as well as details —
individually for each customer.

First accounting year:  October 1%, 2002'- June 30" 2003
Quota equivalent: 79,160 tons '
Second accounting year:  July 1%, 2003 — June 30" 2004
Quota equivalent: 11 0,355 tons

We respectfully ask that you increase the isoglucose quota for the first
accounting year from the current level of 40 000 tons up to 80 000 tons for
the period between October 1st, 2002 and June 30th, 2003. Bearing in mind
the above data, the recommended A quota for the second accounting period
should amount to 120 000 tons. This quota would allow us to take advantage
of the investments already made, ensure that the Polish farmers are able to
sell their wheat and the food industry to obtain the product that it needs, to
be competitive in the domestic market after accession to the EU. (Exh. C77).

Although there is some contradiction between the documents on which the parties
rely?”, they concur on the fact that the second national isoglucose quota amounted to
62,200 MT dry state.

The arguments behind the determination of the national quota levels for isoglucose

were virtually the same as for the first quota period:

Poland has initiated isoglucose production at the end of 1998 (in 1999 the
production volume was 6.5 thousand tons, in 2000 — 16.8 thousand tons,
and in 2001 — 27.6 thousand tons as converted into the dry mass contained
in 42% fructose solution), and {...] the said product has been covered by the
market regulatory system, in consideration of the production opportunities,
utilization of agricultural produce (wheat), and demand of companies utilizing

21

Whereas Cargill stated that the second national quota was set in the Ordinance of the Council of Ministers
dated 30 July 2002 on A and B Sugar Quotas and A and B Isoglucese Quotas (Exh. C83) (which indeed
sets forth an A isoglucose quota of 60,000 tons dry matter and a B quota of 2,200 tons dry matter), Poland -
stated that the second domestic quota was set in the Resolution of the Council of Ministers of 13 August
2002 amending the Resolution on.the A and B Quota for Sugar and A and B Quota for Isoglucose of 30
July 2002 (Exh. R142) (which also provided for an A quota of 60,000 tons dry matter). The excerpt of the
Regulation of the Council of Ministers of 30 July 2002 - allegedly amended by the Resolution of 13 August
2002 (Exh. R142) — which was produced by Poland as Exh. R141, does not correspond to the Resolution
of the same date produced by Cargill as Exh. C83: whereas the former sets a total isoglucose quota of
42,200 tons dry matter and an A quota of 40,000 tons dry matter, the latter sets a total isoglucose quota of
62,200 tons dry matter and an A quota of 60,000 tons dry matter (as does the Resolution of 13 August
2002 produced by Poland as Exh. R142). This discrepancy is not the result of a translation mistake: it
appears both in the English translations and in the Polish originals. Furthermore, one cannot come to the
conclusion that Exh. C83 was merely wrongly dated and in fact corresponds to Exh. R142 (and" should
therefore have been dated 13 August 2002), since the text of Exh. C83 resembles that of Exh. R141 and
not that of Exh. R142. 3
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the isoglucose [...]. (Exh. R297 regarding the Justification to the Resolution
of 30 July 2002; Exh. R300 regarding the Justification to the Resolution of
13 August 2002) .
136. The A sugar quota for the period of 1 July 2003 to 30 June 2004, as compared to the
previous year, was reduced to the level of 1,520,000 tons. The B sugar quota
remained unchanged for the whole second quota.period and amounted to 102,200 -

tons (Exh. C83/Exh. R141; Exh. R142).

137. The justifications to the. Council of Ministers’ Resolutions of 30 July 2002 and
13 August 2002 (Exh. R297; Exh. R300) listed the following factors taken into

consideration for the determination of sugar quotas:

[Tlhe fzeeds of the Polish internal market, Poland's obligations resulting from
its membership in the World Trade Organization (WTO), and projection of
prices in the world sugar market.

138. The second national quota was intended to be in effeét between 1 July 2003 and
30 June 2004. On 1 May 2004, however, Poland acceded to the EU. Pursuant to
Article 2 of the Commission Regulation (EC) No. 60/2004 of 14 January 2004 Laying
Down Transitioné] Measures in the Sugar Sector by Reason of the Accession of the
Czech Republic, Estonia, Cyprus, Latvia, Lithuahia, Hungary, Malta, Poland, Slovenia
and Slovakia, for the period from 1 May 2004 to 30 June 2004, the A isbglucose quota
in Poland amounted to 4,152 MT dry matter, whereas the B isoglucose quota in Poland -
amounted to 312 MT dry matter (Exh. C93). '

139. In a letter dated 18 February 2003 from Steven Euller of Cargill to Prime Minister
Leszek Miller rega"rding the 2001 Sugar Law and the first two domestic quotas, the
former stressed that Cargill's production capacity and the demand exceeded the

- quotas by far:

A and B quotas of isogluccse .established by the Council of Ministers in the

Regulations for the period from 01 October 2002 till 30 June 2003 equal,
accordingly, to 40,000 tonnes and 2,200 tonnes (sugar equivalent) and for
the period from 01 July 2003 till 30 June 2004 equal, accordingly, to 60,000
tonnes and 2,200 tonnes (sugar equivalent). The production capacity of
Cargill (Polska) sp. z o.0. amounts to 120,000 tonnes of commercial product,
which corresponds to the current demand of isoglucose on the Polish food
market, The size of the demand was determined on the basis of the forecast
sale of isoglucose in 2002/2003 based on the agreements or written off-take
estimates from customers, executed by Cargill (Polska) sp. z 0.0 with its
‘business partners. Cargill (Polska) sp. z 0.0 has achieved the above level of
capacity as a result of the investment in Bielany Wroctawskie, which has
been implemented since 1985, of the total value of 90 million USD. (Exh.
C88) : : ' ’ _
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141.

142.

143.

144..

c) Third national quota on isoglucose (1 July 2004 — 30 June 2005)

In July 2003, that is two months after Poland had accepted, in the context of its

- accession negotiations with the EU, an isoglucose quota of 26,781 MT dry state,

Poland announced its third and final domestic quota on isoglucose. According to the
Ordinance of the Council of Ministers of 22 July 2003 on A and B Sugar Quotas and Ai
and B fsog!dcose Quotas “for the settlement period 2004/2005, the - following

[lsoglucoseJ quotas [were] determlned

" 1) Aquota:
L
b) for isoglucose — 24.911 thousand tons translated into dry matter
in a 42% fructose solution.
2) B quota

L]

b) for isoglucose — 1.870 thousand tons translated into dry matter
In a 42% fructose solution. (Exh. C80)

The A sugar quota amounted to 1,580,000 tons and the B sugar quota to 91,926 tons
(Exh. C90).

The Justification to the Ordinance of the Council of Ministers of 22 July 2003 provided
that “in the said proposal of the Regulation the quantities negotiated by Poland with the
European Union have been taken into account in the determination of the A sugar and
isoglucose quotas intended to supply the domestic market ahd the B sugar and
isoglucbse quotas which may be sold in the domestic market or exported with export
subsidies in the mafketing year 2004/2005" (Exh. R311).

This third national quota was intended to be in effect between 1 July 2004 and 30 June
2005. Because of Poland’s accession to the EU on 1 May 2004, the 2001 Sugar Law
was repealed even before the relevant period had started, and s&bsequeni quolas
were imposéd directly through the EU. regulations (see Council Resolution (EC)
No 1260/2001 of 19 June 2001 on the Common Organization of the Markets in the
Sugar Sector —~ Exh. C65; Exh. R311).

CONTACTS BETWEEN CARGILL AND (POTENTIAL) CUSTOMERS FOLLOWING THE ENACTMENT
OF THE 2001 SUGAR LAW

On 14 May 2001,4 Gerrit Hueting, General Director of Cargill Foods, and Marcin
Wielgus, Sales Director of Cargill Polska Bielany Wroctawskie Branch, addressed to
Zenon Sroczyriski, owner of Hellena S.A., a fax dated 27 April 2001 (Exh. C100), in
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. which the former offered to sell to Hellena S.A. 800 MT of F42 isoglucose over a
period of 6 months and an unspecified quantity of F55 isoglucose over 10 years. The
message indicated that the offer regarding F42 iéoglucose would remain valid only
provided that the agreement be executed by 31 May 2001. With respecf 1o F55
isoglucose, Messrs. Hueting and Wielgus asked for Hellena's anticipated purchase

quantities over 10 years so as to formulate a proposal.
145. With respect to quotas, Messrs. Hueﬁng and Wielgus wrote as follows:

{Wje - assume that before Poland becomes a EU Member State, the

isoglucose production will not be limited. We would like to note however that

if the Polish Government introduces limits on isoglucose production, we will

have to refer to a force majeure event and, consequently, use the ,
guarantees issued to us.

146. In a letter of 16 July 2001 (Exh. C87), Jacek Petryka, Director of Manufacturing, Pepsi-.
Cola General Bottlers Poland Sp. zo.0. (‘PCGB"), informed Mr. Hueting of PCGB'’s

intentions with respect to a possible transaction to use of High Fructose
product FX §5, called later FX55, that Cargill will have in their offer starting
Q17 2002. [...} Pepsi Cola General Bottlers will initially be interested in FX 55
_equivalent to 6700 T of sugar, with the declaration that the usage will grow
once is approved for wider product range. If implementation of the pilot
.quantities is successful the total quantities per annum will be equivalent to
26000 T of sugar. .

147. Mr. Petryka went on stressing that this letter was not meant to be binding:

[T]his letter is not otherwise intended to be binding on the parties or a legally
enforceable agreement. Nothing in this letter binds either party to enter into
a transaction at this time. [...] Neither party will be obligated to consummate
the transaction contemplated in this letter unless and until the parties- have
reached a definitive agreement on all the essential terms. The parties agree
to negotiate in good faith and to use their best efforts to execute a definitive
agreement as expedlt/ously as possible. :

148" Attachment 8 to the Record of Inspection of 22 August 2001 ‘of the Voivadship -
Inspectorate of Purchasing and Processing Agricultural Products to Cargill Polska
(Exh. C69) states that on 16 July 2001, a contract was signed by Cargill Polska and
PCGB “for sale of GF55 isoglucose in the quantity of 33,766.23 métric‘z‘ons per year".

148. Indeed, the agreement concluded on 10 August 2001 by Coca-Cola Beverages and
Cargill Polska (Exh. C68, which is also mentioned in Exh. C69) read as follows:

Customer desires, subject to consumer test approval, to purchase a
minimum of 43.000 MT dry substance HFS-42 (60.500 MT of commercial
product at 71% dry solids), an alternative sweetener, for its soft drinks
(excluding Coca-Cola) over a 3 years period starting from the date of the first
delivery.
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151.

152.

5.1

153.

154,

155.

The agreement contained the following force majeure clause allowing suspension of

performance

in the event of [...] acté of government which asserts [sic] prohibitions,

prevention or limitation of HFS-42 production [...].
In éddition'to the above agreements, the Record of Inspection of 22 August 2001 of the
Voivodship Inspectorate of Purchasing and Processing Agricultural Products to Cargill
Polska (Exh. C69) shows that Cargill was selling‘approxim‘ately 40,000 MT commercial -
quanﬁty pér year to other customers (the Re'cord' mentionéd sales of 20,563 MT for the

first seven months of 2001).

Finally, relying on twenty-one communications dated April 2002 from potential
customers (Exh. R132), attached to Gerrit Hueting's letters of 10 July 2062 {0 Prime
Minister Leszek Miller (Exh. C81) and of 15 April 2002 to Minister of Agriculture
Jarostaw Kalinowski (Exh. C77), Cargill argues that by April 2002, it had obtained

_statements of intent from customers showing their interest in purchasing over 155,000

MT commercial quantity per year in the aggregate.

EU QUOTAS ON ISOGLUCOSE
Poland’s accession to the EU

On 16 October 1991, the “Europe Agreement establishing an association between the
European Communities and their Member States, of the one part, and the Republic of
Poland, of the other part’ (Exh. R66) was signed. The formal accession process was
launched in 1998, and was followed by screening sessions intended to determine the

extent to which Poland had accorded its laws with Community Law.

In March 1998, Poland had to present its initial “National Programme for the Adoption

of the Acquis” (“NPAA”), which was to set out a specific timetable for achieving the

- priorities and intermediate objectives contained in the Accession Partnership

(98/260/EC: Council Decision of 30 March 1998 on the Principles, Priorities,
Intermediate Objectives and Conditions Contained in the Accession Partn_ership with
the Republic of Poland — Exh. R84).

in the field of agriculture, the NPAA included as medium-term priorities Poland’s
alignment with the agricultural acquis and the development of a capacity to implement
and enforce the EU’'s common agricd!tural policy (“CAP") (Section 3.2 f 6 of the
Council Decision 98/260/EC — Exh. R84).
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5.3

161.

On 22 June 1999, Poland submitted to the EU a document entitled “Organization of
Polish sugar market,” which provided, inter alia, that “for several years |[...], Poland
ha[d] carefL/Ily observed the solutions adopted in the EU legislation with regard to the
organisation"of sugar market,” and in which Poland concluded that “it should be said
that Polish regulations are similar-to those applied in the EU, although they are not
identical. Generally, the ultimate target set for Poland is to have the EU legislation on
the sugar sector fully implemented from 1 January 2003. The adjustment of Polish
legislation is going to be achieved as a re,éu/z‘ of the following steps:|...] 3. By the end
of 2002, a common system of sugar and isoglucose production quotas and production
limits for sugar manufacturers will have been introduced, according to the rules being

in force in the EU (Exh. R263).

On 22 December 1999, Poland provided a position paper to the EU in which it declared
that it “accepts and will implement in full the acquis communautaire in the area .of
Agriculture’)” and that “by 37 December 2002 Poland will produce legal and

institutional arrangements which will allow Poland to apply the CAP instruments”
(Polish Position Paper on Chapter 7 “Agriculture,” CONF-PL 63/99 — Exh. R99).

On 1 May 2004, Poland acceded to the EU.
EU regulation of sweeteners

Chapter 2 of the Council-Regulation (EC) No 1260/2001 on the Common QOrganisation
of the Markets in the Sugar Sector of 19 June 2001 (Exh. R119) governed isoglucose

quotas and applied to the 2001/2002 to 2005/2006 marketing years (Arﬁcle 10:1). The '
Regulation set out the basic A and B quantities of sugar, isoglucose, and inulin syrup
to which. the common market arra‘ngements applied (Article 11:2), while A and B
production qubtas were allocated by each Member St_ate tc each undertaking
producing isoglucose, which was provided with anAand B quota during the 2000/2001

A marketing year and which was established in this Member State's territory (preamble

{16, Article 11:1).

Under the EU qudta regulations applicable from Poland’é accession to the present,

production quotas are granted for periods running from July of a given year tthugh

June of the following year.
Negotiations between Poland and.the EU regarding isoglucose quotas

In 1999, three candidate countries among the most recently admitted Member States

- — Hungary, Poland and Slovakia — requested the following quotas (see Commission
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of the European Communities, Enlargement and Agriculture: Succeésfully Integrating
the New Member States into the CAP, Issues Paper, SEC(2002) 95 final, 30 January
2002, p. 6 — Exh. C74): '

. Poland: - A quota: 15,000 tons dry matter;
- B quoté: 5,000 tons dry matter,;
-, . Total: 20,000 tons dry matter.

. Hungary: - A qudta: 130,000 tons dry matter;

- B quota: 10,000 tons dry matter;

- Total: 140,000 tons dry matter.

. Slovakia: A quota: S0,000 tons dry matter;

- B quota: 10,000 tons dry matter;

- Total: 60,000 tons dry matter.

162. Indeed, on 9 December 1999, Poland applied for an isoglucose quota of 20,000 MT in
total (an A quota of 15,000 MT and a B quofa of 5,000 MT), stating that “in 7999
isoglucose production was begun. It is planned that isbg/ucose output will reach 20000
tonnes in 1999, which would satisfy an annual demand for this product in Poland’
(Poland’s Position Paper in the Area of “Agriculture” for the Accession ‘Negotiation with
the EU, CONF-PL 63/99 — Exh. C45).

163. The EU Common Position of 7 June 2000 (Exh. R307) invited Poland to reconsider its
request: '
The EU notes that Poland requests {...] an isoglucose quota of 20,000
tonnes (A quota: 15,000 ionnes and & quola: 5,000 tonnes). The EU
emphasizes, that annual production quotas for sugar and isoglucose must
be determined taking account of historical production figures during a
reference period to be defined, and the need to avoid adding fo EU market
surpluses, having regard also to WTO constraints. The EU invites Poland to

reconsider the request on this basis and present actualized and complete
data for 1995-1998 related to the following items {...]. ’

164. The Commission thus required Poland and the other candidate countries to
provide statistical data regarding historical production (Exh. C74, p. 10, § 5.3). The
Commission noted that data regarding isoglucose production in Poland was
incomplete (only production data having been provided) and inadequate (it being ‘
‘unclear, according to the Commission, how Polish data had been expressed)
(Exh. C74, pp. 5-6). in 2000, “no reliable publicly available data with respect fo the
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consumption of [isoglucose] in the EC existed], neither at EC level, nor at Member
State level. Estimates [...] assume(d] that production roughly equafled] consumption”
(Evaluation of the Common Organization of the Markets in the Sugar Section,
September 2000, p. 98 — Exh. R107). Furthermore, “there [was] no public data on HFS
market prices, neither at the Community nor at the individual Member State level. The
same [held] for pfoduction cost »data. This 7mplie[d] thaz‘ the assessment of the
competitive position of HFS vis-a-vis other sweéteners and third countries {had] to be
based on relative production, expdn‘ and consumption figures and cost of production

and price estimates” (Exh. R107, p. 98).
165. The quotas first proposed by the EU were the foi!oWingl (see Exh. C74, p. 6):

A quota: 2,493 MT dry matter;

. Poland: -
- B quota: 0 MT dry matter;
- Total: 2,493 MT dry matter.
. Hungary: - A quota: 111,244 MT dry matter; .

- B quota: 0 MT dry matter;

- Total: 111,244 MT dry matter.

+  Slovakia: . A quota: 3,220 MT dry matter;

- B quota: 0 MT dry matter;

- Total: 3,220 MT dry matter.

166. Thus, the preliminary EU proposition for Poland was an A quota of 2,493 tons based on
the reference years 1995 through 1999 (Exh. C74, p. 6).

167. On 23 January 2001, in its Reply to the Common Position of the European Union in the
Negotiation Area of “Agriculture” (Exh. C57), Poland informed the EU that it expected
its domestic production of isoglucose to amount to approximately 170,000 MT by the

year 2003. It did.not, howevek, formulate a revised request.

168. As of 2002, “the total EC isoglucose quota [was] only around 300,000 tonnes a year
and [was] invariably fully exploited. [...] The owners of the EC isoglucose quota [were):
Amylum (about 165,000 tonnes), Cerastar (72,000 tonnes), Roquette (around 43,000
tonnes), Danisco (afOUnd 12,000 tonnes) and Copam (about 10,000 tonnes)”
(Exh. R‘1 36, p. 129). In 2002, Cargill acquired Cerastar and thus 72,000 MT dry matter
of the total EU-15 isoglubose quota. '
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169. On 15 April 2002, the European Commission Directorate-General for Enlargement
issued a “Revised Draft Common Position” (Exh. R134) reiterating that the isoglucose
A quota for Poland should be set at 2,493 tons and restating the measurement

parameters:

The EU reiterates that annual production quotas for sugar and isoglucose
must be determiried taking account of historical production figures during a
reference period to be defined, and the need to avoid adding to. EU market
surpluses, having regard alsc to WTQ constraints. The EU re/teraz‘es its
invitation to Poland to reconsider the request on this basis. :

L.

With regard to isoglucose quotas, the same general principles should be
applied as for sugar quotas, with the exception of the adjustments to WTO
constraints. [...] The A quota will equal domestic consumption. In a similar
way to the approach for sugar quotas, isoglucose quotas should be based:
on the average isoglucose performance over the years 1995-1999. [This is
in line with the approach taken in previous enlargements, where § years
have been considered an adequate period, thus leveling out fluctuations in
production, consumption, trade and other elements.]

Poland started its isoglucose production in 1998 only, at a low production
level. In order to fully use the capacity of the existing plant, Poland’s request
is based on production potential. However, an increase in isoglucose
production immediately before accession should not be taken into account
L.}

This approach would lead to setting the total isoglucose quota for Poland at
2,493 fonnes which. would be at the same time the A quota. As Poland is
considered to be a net exporter no B quota would be proposed. The total
isoglucose proposed corresponds to 13% of the total request and fo 100% of
the average production over the years 1995-1999. )

The data provided by Poland were not complete as they were limited to
production data. It is not clear whether they are expressed correctly as 42%
fructose equivalent. For the quota proposal, it was, however, assumed that
they were. expressed in the right way. Production data appeared to be
.consistent with other sources. As Poland did not provide consumption data
the production data were used for the A quota proposal. -

170. In its Draft Revised Negotiating Position of 11 May 2002, Poland declared that it had
‘ ‘changed its standpoint regarding isoglucose quota and would like to apply for the
quota in aggregate amount of 42.2 thousand tons (quota A — 40 thousand tons, quota

B — 2.2 thousand tons)", i.e. the same quota as the domestic quota at that time

(Exh. C79) for the following reasons:

In respect of the fiscal year of 2002/2003 the Council of Ministers (Ordinance
of the Council of Ministers dated Novemnber 12th, 2001 [...]) has established
the aggregate quota of isoglucose in amount of 42.2 tons, calculated in dry
substance contained in. 42% fructose solution, and B quota - 2.2 thousand
tons of dry substance in 42% fructose solution).

According to the information prowded by the producer’s information, in 2001,
the isoglucose production amounted to 27.6 thousand tons (calculated as
dry substance). According to information provided by the representatives of
the processing industry, the demand and production capac:ty in respect of
isoglucose will be 120 thousand tons in 2003.

48



171.

In its Position Paper of 17 June 2002 (Exh. C80) issued in response to the
Commission’s “Revised Draft Common Position® of 15 April 2002 (Exh. R134
discussed above), Poland formally requested from the EU a quota of 42,200 tons dry
state reiterating the figures stated in May régardjng actual production in 2001 and
production capécity in 2003.

172. Inits Common Position Paper of 20 June 2002, the EU confirmed its earlier positidns of

January and April 2002: the isoglucose A quota remained at 2,493 MT dry matter,

" based on the fact that isoglucose production' quotasy “should be determined on the

" basis of the average sugar and isoglucose production of the years 1995-1999 and with

a view to ensuring the self-financing system of the CMO, having regard also to WTO
constraints” (Exh. R139). In its Fact Sheet of June 2002 regarding EU agriézulture and
enlargement, the European Commission Directorate-General for Agriculture further
stated that even though "“the Commission has proposed to determine agricultural
production supply management instruments, such as quotas, on the basis of the most
récent historical reference periodé — from 1995 to 1999 [...} where figures for 2000

exist, these will also be taken into consideration" (Exh. R208).

173. On 11 October 2002, the Council of Ministers stated its intent to increase the request

foriisoglucose quotas to 62,200 tons dry matter:

Poland maintains its position presented in CONF-PL 43/02 and reiterates
that Poland forwarded to the EU data on sugar production, consumption,
imports, exports, prices of sugar beet as well as sugar balance during the
campaign years from 1994/95 to 1998/99 and for calendar years 1995-2000.
In addition, information concerning isoglucose production and WTO
commitments relating to export subsidies was furnished.

] |
Poland changes its position with regard to the isoglucose quota and
requests the fotal quota of 62,200 tonnes (A quota — 60,000 tonnes and B
quota — 2,200 tonnes).

According (o the rnanuiaciurer's information, isogiucose production in 2001
was 27,600 tonnes (as converted into dry matter). The information given by
processing industry representatives indicates that the demand for and -
production capacity of isoglucose in 2003 will be equal to 120,000 tonnes.
(Exh. C84)

174. This request for an increase met with criticism in the sugar industry. On 23 October”

2002, at a meeting of the Committee of Agriculture and Rural Development of the
Senate, Stanistaw Barnas, President of the National Union of Sugar Beet Growers,

opposed the increase:

There are no arguments explaining why the Polish government has
increased the amount of isoglucose. Such arguments simply do not exist.
The amount of 6,600 tonnes offered by the Union is sufficient. Such
production is not in the interest of Poland, as our sugar base is too big, and
inverted sugar can replace isoglucose.
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The American firm may manufacture other products, not only isoglucose, it
may make glucose or ten other products, at the same place. | would like to
ask for not replacing the sugar quota with isoglucose during the final
negotiations, as mentioned by the minister. The Polish side should not even
suggest this. (Exh. C135) -

175. At the same meeting, Jerzy Plewa, Undersecretary of State at the Ministry of
‘Agriculture’ and Rural Development, éxplained that the increase was prompted by

- requésts from the processing industry asking for 120,000 tons:

Of course, in its ordinance the government decided to increase the A and B
quotas production limits of sugar. and isoglucose. In the past year the
government took this decision twice. In the case of the A quota this was
40,000 fonnes, and then 60,000 tonnes. Why was this decision taken?

Why did the government take this decision? Well, in such a difficult situation
in the grain market in 2002 Cargill undertook to purchase additional 500,000
tonnes of wheat during that year's harvest. This matter was also_discussed
at the latest meeting of the parfiamentary commission, and there was a tie
between the votes for and against the isoglucose solution. The processing
industry in Poland assumes that 40,000 tonnes is too little and sends us
letters asking for more isoglucose. They want fo move away from using
sugar, because the global trend is to sweeten products with isoglucose. This
has to be considered very carefully. They are asking for 120,000 tonnes. |
would also like to tell you that, although | am not prepared for discussing this
issue, the government, voivodship authorities and local governments,
agricuffure chambers in that voivodship and several MPs and farmers’
* unions have also been appealing for increasing this limit to 120,000 tonnes.

[...]11tis obvious that any representatives of the sugar industry present in this
room will criticise this decision of the government and claim that the amount -
is excessive. On the other hand, representatives of the makers of isoglucose
would criticise the decision too, saying that the amount is too low. The
government reconsidered the matter and took a different decision. It is good
that the issue has been referred to the tribunal, and | think that it will be
resolved. | simply wanted to explain in a few words the reasons behind this
decision of the government. It stems from a logical approach to the entire
issue, and also from a certain compromise. This is not 120,000 but 60,000
torines. Thank you very much. (Exh. C135)

.176. On 30 October 2002, in its Reply to the Common Position of 20 June 2002, Poland
again increased ifs reduest to a total isoglucese quota of 62,200 MT dry state, i.e. an
amount equal to the second domestic quota. It restated that according to the
manufacturer’s information, isoglucose pfoducﬁon in 2001 was 27,600 tons dry matter
and that the demand and production capacity of isoglucose in 2003 would amount to

120,000 tons processing industry (Exh. C84).

177. In its Common Position Paper of 31 October 2002, the EU reiterated that isoglucose
production quotas should, as a general rule, be determined upon the same principles
as those established for sugar quotas, which were based on effective production '
‘during the period 1995-1999 (Exh. R145). The EU nevertheless added that since
isoglucose production had only begun in Poland in 1998, “the average isoglucose

performance over the effective production years 1998-1999 should be considered for
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isoglucose quota determination” (Exh. R145). Accordingly, the EU revised its proposal
upwards to a 6,232 tons A quota, taking into account effective production in 1998-1999
- (Exh. R145). It did not set a B quota, given the alleged “absence of relevant data on

trade and consumption of isoglucose over the period 1998-2001" (Exh. R145).

178. On 25 November 2002, in reply to the EU’s position of 31 O,ctober.2002, Poland
maintained its position on the isoglucose quota volume of 62,200 tons on the basis that
‘in 2001, production of isoglucose had -amounted to 27,684.7 MT and .“annual
- production capacity resulting from irreversible investments, which took place in the
years 1898-1899 amount to 120 tho&sénd tones” (Exh. C85).

179. In December 2002, the EU revised its position and proposed an isoglucose ‘A quota of
120,571 MT based on the 1999-2001 reference period as a "global solution to all
outstanding issues in the accession negotiations [...] at the Copenhagen European
Council, adjusted in the light of the discussion at. the Council in December 2002
(Report of the Council of the European Union on Enlargement, 11 December 2002 -
Exh. R148). ‘

180. On 5 December- 2002, Jan Truszczynski, Secretary of the European Integration
' Committee, Secretary of State, Office of Foreign Affairs, and chief Polish negotiator,
reported to the Council of Ministers on the “Status of Accession Negotiations as at
5 December 2002” and insisted that there was no flexibility on the part of the EU with

respect to quotas:

At the level of the Presidency and the European Commission there is no
negotiations flexibility with respect to quotas and paragwotas [sic]. Changes
would require a decision of EU 15 at the political level, which the Presidency
would not want to propose out of concern for defending the Danish package
as it stands now. The partners stress that there is no justification to increase
quota given our statistical data for 1995-2001. We have received no -
counterproposals regarding quotas and paraquotas. It is the opinion of the
EU that Polish expectations are excessive and go beyond the ceilings that
are acceptable to member states (reference yield, milk quota, isoglucose,
starch, sugar B quota, beef premium). There is no flexibility even as for as
any “barter trade” does with respect to the lesser demands (e.g. sugar B
quota in exchange for isoglucose, starch and B sugar in exchange for beef
premium eligibility for suckler cows produced as-a negative reaction. (Exh.
R310)

181. On the final day of the negotiations during the. European Council meeting in
Copenhagen on 13 December 2002, Poland agreed to trade a portion of its sugar
quota for an increase in its isoglucose quota (from 1,678,137 MT to 1,671,927 MT).
Poland eventually accepted an isoglucose quota which amounted to 26,781 MT dry
state per year (24,911 MT dry state A quota and 1,870 MT dry state B quot—é), equal to
37,719 MT commercial quantity. As stated in the course of a European Pérliament
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public hearing held on 14 July 2005, the quota limiting the production of isoglucose
“‘representied] approximately 3% of the sugar market, which meanft] 500.000 fons in
EU-25" (Exh. R181). '

182. In condusion, the following q’uo_tas were allocated (see European Commission, A’
Description of the Common Organization of the Market i Sugar, September 2004
(AGRI/63362/2004), p. 26, Annex [l — Exh. R172):

e  Poland: A quota: 24,911 MT dry matter:

- Bquota: 1,870 MT dry matter:
- Total: 26,781 MT dry matter.
. Hungary: - A quota: 127,627 MT dry matter;

- B quota: 10,000 MT dry matter;

- Total: 137,627 MT dry matter.

. Slovakia: A quota: 37,522 MT dry matter;

- B quota: 5,025 MT dry matter;

- Total: 42,547 MT dry matter.

5.4 Contacts between Cargill and Poland regarding EU accession hegotiaticms

183. On7 December 1999, Mr. Hueting addressed a letter to Mr. Plewa, Undersecretary of
' State, Ministry of Agriculture and Rural Development, with an “expert opinion regarding
level of production quota for isoglucose in connection. with the Polish negotiating
- position in the field of agricuiture” (Exh. R88). This “expert opinion” pointed out that the
production capacity had been 40,000 MT in 1999. would amount to 80,000 MT in 2001

and 120,000 MT in 2002 and would match demand. it eoncluded: |

7. Summary

It is very important for Poland to aim at negotiating the isoglucose production
quota in the amount no less than 120 thousand tons.

184. On 3 March 2000, after Poland’s application for an isoglucose quota of 20,000 tons in
total (an A quota of 15,000 tons and a B quota of 5,000 tons) in December 1999 (see
Exh. C45), Cargill's Vice-Chairman, Guillaume Bastiaens, wrote to Deputy Prime
Minister and Finance Minister, Leszek BalceroWioz, and attaehed to his letter a copy of
“Cargill's position on the isoglucose quota in light of Poland's European Union

accession negotiation” (Exh. R271). Cargill urged the Government to increase its quota

52



request to 120,000 MT, explaining that this figure was necessary as “the soﬁ arinks
industry alone could use up to 230,000 MT.” It also restated the production capacity
referred to in December 1999 and ended by urging “you to show a strong commitment
to correct the Polish quota negotiation by asking the EU to incorporate that the 20.000
MT is only the starting point for a serious development up to 120.000 MT’-(Exh. R271).

185. In a letter of 20 March 2000 addressed to Artur Balazs, Minister of Agricuvlture and
 Rural Development, Cargill restatéd this request for an increase to 120,000 MT
‘(Exh. C47), arguing thét demand for isog!ucoée and Cargill's production cépaéity were
growing, énd that such factors had been taken into account in the accession

negotiations with Spain, Portugal and Hungary. Specifically, Cargill argued that:

. Negotiations between Portugal and Spain, on the one hand, and the EU, on the
other hand, “fully provided for the concurrently increasing production and demand

over the years until full conclusion of the negotiation process” (Exh. C47).

. “In its negotiation stance Hungary provided for its food industry’s demand as well
as its isbglucOse production capacity and therefore requested a quota of 140
thousand tons. Such quota allows them to meet their internal demand as well as
to meet any future demand of the Polish food induéz‘r)_/’ (Exh. C47).

186. In a letter on 30 August 2000 to Minister Balazs, Mr. Hueting reiterated his request for
an A quota of 100,000 tons and. a B quota of 20,000 tons, reflecting “the target
production capacity as well as domestic market’s demand’ (Exh. C49). Shortly
thereafter, in his “Record for Meeting on Polish. Isoglucose Production Quota” of
19 September 2000, Mr. Hueting again emphasized the need to increase the quota

request by reference to Cargill's investment and planned production:

Carqill has so far'invested 85 million dollars in Poland and the expansion of
its Wrocfaw plant is under way. The isoglucose output of 120,000 tons is an
integral part of these activities and plays an essential role in the plant’s
operation. If the production quota is not increased to that level, serious
doubts as to the future of the plant will arise. (Exh. R109)

187. The following month, on 27 September 2000, Mr. Hueting once again restated Cargill's
position in a letter addressed to the Chairman of the Sugar, Isoglucose, and Inulin

Team, Ministry of Agriculture and Rural Development (Exh. C51):

5. Demand of the Polish food industry -

The Polish sugar industry stated itself that the food market’s
- absorption of isoglucose is estimated to ‘be 800 thousand tons per
year. The Polish food industry stated that demand for isoglucose in
Poland was extremely high, as their own demand was much higher
that [sic] the requested 120 thousand tons. It was also stated that if
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there were no Polish production, the Po/i_sh food industry would import
isoglucose as a competitive sweetening agent.

[...]
Summary

[...] Being aware of the balance of wheat and sugar in Poland, the Cargill

company respectfully. requests that isoglucose production limit of 120

thousand tons be determined. Polish isoglucose production will partially

meet the demand of the Polish food market, guarantee sales of wheat, and .
be anti-import production as well as provide farmers and  procéssing

companies with an alternative. 120.thousand tons of isoglucose will not have

any significant influence on:the sugar balance in Poland. :

188. On 14 May 2002, Mr. Hueting wrote to Czestaw Siekierski, Secretary of State at the
Ministry of Agriculture, stressing that Poland’s negotiation position would have to be
substantiated with detailed data on current and contracted domestic consumption

rather than on historical production:

As indicated by the analysis of the recently published preliminary positions of
the European Commission (January 2002, April 2002), the assessment of
the Polish application by the EU side — similarly to the other products — will
be primarily based on the domestic isoglucose consumption data. Given the
recently launched production, very high domestic consumption growth rate
and the investments made in production capacity {...], Poland has. good
grounds not to apply the historical reference period criterion. We suggest
that the justification of the application be based on very detailed and most
up-to-date data on the current and contracted domestic consumption and the
corresponding output. [...]

The Polish side has such detailed information at its disposal. To support our
isoglucose quota adjustment application, we have gathered and submitted -
very detailed data on consumption and production with a breakdown
including each of our customers and confirmed with relevant demand
statements issued by the various Polish companies.

The data indicates that the current domestic consumption and demand is at
the level of over 110 thousand tons and fully justifies a quota of 120
thousand tons requested by the Polish industry since 1999.

In our opinion to effectively defend the adjusted Polish position and its
credibility, it is extremely important for the requested quota to correspond
with the delailed daia on domeslic consumption plus a small margin
upwards providing some negotiating elbow room. [...] If the negotiations are -
faunched with a 120 thousand fons request there will still be some room for-
negotiation's concessions, and the final quota negotiated may be at a level
similar to the currently demonstrated domestic consumption. (Exh. R137)

189. Two -months later, on 10 July 2002','Cargil{ strongly protested in a letter to Leszek
Miller, Prime Minister, against Poland’s negotiation position advocating a quota of .
42,000 tons: '

[...]
REQUEST (repeated)

Re: revised Polish negotiation stance in the Chapter on Agnculture -
on isoglucose production quota.
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With great disappointment we found out that the Council of Ministers
dpproved the revised Polish negotiation stance re. establishment of
isoglucose production quota at the level of 42.2 thousand tons. Our regret is
all the greater that despite our request as the applicant and the main party
interested, once again we were totally ignored in the process of
consultations and we are absolutely unaware of any reasons or data behind
the government's decision.

On our part we supplied reliable and detai/ed data on national demand
forecast and proper justification, which should constitute the only basis for
quota establishment, including domestic one for the next accounting period
(2003/2004) as well as for the revised request to be presented in accession .
negotiations with the EU. The initially considered values = 82.2 thousand
fons (which we found out from the internet) as well as those finally accepted
42.2 thousand tons are radically d/fferent from the requested ones — 120
thousand tons.

We consider this decision to be discriminative and requiring correction |...].
(Exh. C81) ‘

190. On 21 February 2007, Poland filed a fax transmission of 4 August 2002 from

191.

Mr. Hueting to Mr. Huff, Counselor for Economic Affairs, US Embassy, Warsaw, which
reads in part as follows: “/ would much appreciate it if the ambassador could contact

- President Kwasniewski today to intervene and ensure to raise the quota to -af feast

80,000 MT’ (Exh. H). The parties disagree whether said quoté was expressed by
Mr. Hueting in commercial quantity or in dry state. Therefore, the Tribunal has decided

not to rely on this exhibit.

Thereafter, in its Reply of 30 October 2002 to the Common Paosition of 20 June 2002,
Poland increased its total “isoglucose quota request to 62,200 MT dry matter
(Exh. C84). In reaction to this request, Cargill again wrote to Prime. Minister Miller
asking that the quota be increased to 120,000 or at least 102,000 tons, and that the
justification of the then current request of 62,000 tons, which was “an absolute

minimum,” be supported with proper data:

Having gained cognisance of the change in the Polish stance re. the
isoglucose quota as well as justification thereof, we would like to ask you to
promptly verify and supplement the concerned justification, as it is very
short, incoherent, and contains incorrect information.

L.

We propose that the Polish stance is supplemented and corrected in such
manner as to take into consideration all data and arguments, which are of
essential meaning for the isoglucose quota allocated to Po/and after
accession to the EU, i/e. it is necessary to indicate:

- data on investments made between 1998 and 1999,
- annual production capacity,

- "increasing domestic level of consumption demand, including domestic
industry forecast with respect to the target demand level,

- 8656



- domestic quotas for 2002-2003 (nine months) and 2003-2004,
indicating domestic consumption during the concerned period (those
quotas reflect the currently contracted internal consumption),

- data on external trade, which confirm the domestic level of
consumption ( domestic consumption = production + import — export),

- the quoted acquis i.e. art/cle 9 R.R. 1293/79 amend/ng RR. 1111/77,
which R.R. 1785/81 refers to. )

L]

As we indicated in our previous requests and speeches, the optlmum level of
Polish.quota [...] is at the levef of 120 thousand.tons. '

A quota of 102 thousand ftons at an acceptable level, this quota results from
acquis and the principle of equal treatment and no discrimination of Polish
producers by comparison to the EU ones. It is calculated based on the same
principles that was previously used to.calculate in the EU the currently
applicable isoglucose production quotas.

[...]

Therefore it is fully /ust/ﬂéd for Poland to apply for an optimum quota of 120
thousand tons, or at least one at the authorised and acceptable level. ie.
102 thousand tons. (Exh.C9; see also Exh. R146)

192. In another Qndated letter to the Prime Minister; Cargill reiterated its view that the
isoglucose quota should be set at 102,000-120,000 MT, and insisted that Cargill
should benefit from the same treatment as that enjoyed by EU c¢ompanies at the time

isoglucose was introduced into the EU market regulation system:

We still strongly believe that there is a necessity to negotiate. the Polish
isoglucose production quota to be at the level of 102-120 thousand tons, as
this quota reflects:

[...]
3) Investments made into isoglucose production capacity

We believe that similarly as it is the case with other chapters, the basic
principle to be used by the Polish Government in accession negotiations re.
common agricultural policy is the principle of equal treatment, and Poland
is entitled to expect that as far as its isoglucose production quota is

~conicerned, that the EU will apply the same criteria as it did when
establisting isoglucose production quotas for EU companies, when
isoglucose was included into the market regulation system.

In the EU, isoglucose production quotas have been establistied at the level
of approximately 88% of annual production capacity of EU companies [...].
(Exh. C10)

193. Cargill addressed two other undated letters (Exh. C11; Exh. C12) as well aé a letter
dated 11 December 2002 (Exh. R 149) in similar terms to the Prime Minister. In the
first of these letters, Mr. Hueting noted that “this negotiation chapter will be very
difficult, all the more that the European sugar cartel, which controls nearly entire sugar
and isoglucose production in the EU as well as in the candidate states, is openly
hostile towards the Polish. producers, and is trying everything to undermine Poland's

right to set the isoglucose quota at the proper level’ (Exh. C11). Cargill therefore asked
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194.

195.

196.

to be allowed “to participate in preparatory works re. the Polish negotiation stance and
detailed justification thereof’ (Exh. C11).

Poland argues that on 3 December 2002, Cargill sent yet another letter to Prime
Minister Miller regarding Poland's reduction of the isoglucose quota in the negotiations
with the EU from 62,200 MT to 42,200 MT dry matter. According to Poland, Cargill had
explicitly -conceded in this letter that the. methbd of calculation -of the quota was
determined by the acquis and cou.ld not ‘be negotiated. Poland further argues that
Cargill also acknowledged, in the said letter, that up to that po‘int, the iéoglucose quota
submitted in the EU negotiations had been calculated in a proper.way (i.e. it took into
account both current -production and domestic consumption). Finally, according to
Poland, Cargill also requested in its letter that Poland revise its negotiatien position
and revert to the level of 62,200 MT. No exhibit evidencing the existence of the 3

December 2002 letter was filed.

" CARGILL’S EXPORTS OF ISOGLUCOSE - ..

According to a letter of 4 February 2003 from Cargill Polska to Ms. Kasperowicz, “in
2002, the output of isoglucose converted into 100% dry mass in 42% fructose solution
was 43,495.62 tons” and “the exports of isoglucose converted into 100% dry mass in
42% fructose solution were as follows: Lithuania — 204.51 tons; Latvia — 49.87 tons”

- (Exh. R151).

On 11 July 2003, Cargill advised the Ministry of Agribulture that its total exports of

_isoglucose in the period from 1 October 2002 to 30 June 2003 amounted to 3,588.68

MT:

In the reference period from 1 October 2002 to 30 June 2003, the isoglucose
output converted into 100% dry mass in 42% solution was 43.612.90 tons,
including 12,784.35 tons until 31 December 2002.

The exports of isoglucose converted into 100% dry mass in 42% fructose
solution were as follows:

Lithuania 378.94 tons, including 127.96 tons until 31 December.
2002; . .

Latvia 146.62 tons, including 146.62 tons until 31 December
2002;

Croatia 2,988.50 tons, including 0.00 tons until December 2002;

Czech 74.62 tons including the entire volume until December

Republic 2002, ’

The total exports were 3,588.68 ftons, including 228.47 tons until 37 -
December 2002. The stock at the end of the accounting period, that is as at
30 June 2003, was 586.26.
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197.

198.

1.1

~199.

200.

201.

202.

Utilisation of “B" quota — 2,200.00 tons;
Utilisation of "C" quota — 1,388.68 tons (Exh. R153).

By letter dated 16 February 2004, Cargill informed the Ministry of Agriculture that
production of isoglucose for the entire year 2003 had reached 63,650.65 MT dry state
(89,648.80 MT commercial quantity) and that the volume of isoglucose exports (as aC-
volume) amounted to 6,013.18 MT dry mass (8,469.27 MT commercial quantity). In the
same letter, Car_gi.l! -statéd that.as. of 31 December 2003 it had stored 1,249.33 MT dry-
state (1,759.62 MT commercial quantity) (Exh. R168). ' '

* * k * *

SUMMARY OF THE PARTIES’ POSITIONS AND LATEST RELIEF SOUGi*lT

The parties’ general positions as set forth in written and oral submissions are
summarized in this chapter. They will be further referred to in the course of the

Tribunal’s analysis.

CARGILL

.Cargill’s case in a nutshell

At all stages of Cafgill’s inv'estménts in the production of isoglucosé in Poland, Poland
was on notice of Cargill's investment plans, its production capacity and the demand for
isoglucose. Poland encouraged Cargill's investment in isoglucose and led it to believe
that its investment plans and the economic benefit thereof would not be impeded.

Poland did nothing ‘to warn Cargill of the impending réstrictive governmental
intervention or to discourage Cargill from pursuing its plans. in paﬁicular, untit July
2002, F’oland did not warn Cargill that quotas would be imposed which would sharply
restrict Cargill's production to a level far below its planned capacity level. To the
contrary, Poland gave Cargill assurances that the latter would be able to enjoy the full

benefits of its investment.

Poland nevertheless made a deliberate choice to favour its domestic sugar industry by -
imposing restrictive national quotas on isoglucose, on the one hand, and by

negotiating with the EU restrictive quotas on isoglucose, on the other.

Poland had a general financial interest in restricting isoglucose production. Indeed,

sugar and isoglucose are competing products and Poland had an interest in the
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economic well-being of the Polish sugar industry given the considerable ownership it
retained (and still retains) in this industry. Poland also had an interest in keeping the
sugar quotas high in order to make greater profits in the context of the privatization of

its sugar plants, each of which held sugar quota allocations.
203. With respect to the restrictive national isoglucose quotas imposed by Poland:

. The imposition of national quotas prior to Poland’s accession to the EU was
| neither requiréd by EU -law, nor emulated by other EU candidate countries that
-had an isoglucose indQstry. Furthermore, the imposition of national quotas was in

faci in direct conflict with assurances provided by Poland to Cargill. In any event,

the EU did not require the impositionbof quotas based on actual production.

o Poland imposed national quotas on isoglucose at a level significantly lower than
both market demand and Cargill's production capacity, notwithstanding the fact
that Poland was in possession of the data neceésary for taking into account
Cargill's production and expansion in setting domestic quotas. Indeed, Cargill -
provided extensive information to Poland régarding demand, production capacity,
-actual production and sales, on the one hand, and the status of its investments,
on the other hand. Furthérmore, it cooperated with numerous government
inspections. Prior to the submission of its Counter-Memorial, Poland never

suggested that the data provided by Cargill was inaccurate or contradictory. -

. The precipitous introduction of national quotas disproportiohately benefited
Cargill's direct competitors, the Polish domestic sugar produceré — in which
Poland had a significant financial interest and with which it had close institutional
ties — and their suppliers; Polish sugar beet growers. Quotas on sugar exceeded
domestic demand, notwithstanding the existence of a considerable surplus of
sugar and of sugar overproduétion‘ in Poland. The high domestic sugar qdotas
allowed Polénd to secure equally high sugar quotas in its accession negotiations
with the EU. '

. The restrictive national isoglucose quotas crippled Cargill's production and
deprived Cargill of the value of its investment in the production of isoglucose in
Poland. Indeed, as a result of the quotas on isoglucose imposed by Poland,

Cargill experienced substantial losses:

- - Cargill's ability to produce isoglucose was: limited to levels well below its

capacity and market demand;
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- Cargill lost a significant amount of business (it had to cancel or refuse to
renew contracts with both customers and suppliers); the customer base
carefully. built up by Cargill between 1998 and 2001 was destroyed and
Cargill was thereby deprived of considerable revenues from the isoglucose

market ih Poland;

R Cargill has been and still is unable to use a substantial portion of its

- equipment:

—  Cargill could not “freely” produce isoglucose and simply export the amount

in excess of the quota;

- in some instances, the restrictive quotas had the effect of forcing Cargill to
purchase sugar and then blend it with glucose in order not to default on its

existing contracts;
- Cargill was deprived of its other sweetener businesses;

- many of Cargil’s potential customers decided against investing in the

i

equipment necessary to use isoglucose.

Poland’s. imposition of a -low hational quota undermined the possibility of

-obtaining an EU quota that would accommodate Cargill's investment,
‘ notwithstanding the fact that the EU was amenable fo a higher isoglucose quota.

204. With respect to the restrictive EU-mandated quotas:

Despite the information provided by Cargill, Poland failed to supply accurate
information on market demand to the EU and to request, during its accession
negotiation, EU quotas that wouid accommodale. Caigill's production capacity

and actual market demand.

The EU-mandated quotas on isogiucose further undermined Cargill's investment,
in particular by dissuading potential customers from establishing or renewing

relationships with Cargill.

In its accession negotiations with the EU, Poland sought and obtained sugar
quotas exceeding market demand while proposing quotas for isoglucose that

were below existing capacity and demand.
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205. Prior té the introduction of national quotas, demand for isoglucose was robust and
growing, and Cargill's prospects for isoglucose production in Poland were strong. If
isoglucose quotas had not been imposed, demand for isoglucose would have grown in
the EU as in the rest of the world beverage market. Cargm s dec:smn to invest in the
produc’uon of lsoglucose was therefore commerCIa!Iy sound. In fact, from the time it
made its initial decision to invest in isoglucose production in 1998 until the final stage
of its expansion in February 2002, Cargill invested in isoglucose production to supply
the growing demand in the Polish market and had a thriving and profitable isoglucose

operation.
206. Cargill made efforts to mitigate its damages where possible.

207. Through the imposition of restrictive national isoglucose quotas and the negotiation of

restrictive EU-mandated isoglucose quotas:

. Poland failed to accord Cargill national treatment, in violation of Articles 1l:1 and
11:8(1) of the BIT.

o Poland failed to fulfill its obligations under Article |I:6 of the BIT; indeed, Poland
denied Cargill fair and. equitable treatment, and impaired Cargill's use and

enjoyment of its investment through arbitrary or discriminatory measures.

. Poland imposed on Cargill impermissible performance requirements in violation
of Article il:4 of the BIT. ‘

. Poland deprived Cargill of the use and value of its investment in vsolatxon of
Article VII: 1 of the BIT.

208. As a 'result, Cargill is entitled to compensation fdr deprivation of its US-Poland Treaty
rights. ‘
1.2 Cargill’s latest prayers for relief

209. In its Second Post-Hearing Brief, Cargill made the following request for relief:

Cargill requests that the Tribunal award it compensation in the amount of US
$82,969,321 plus interest dating from October 1, 2002 compounded
annually at a rate of 5.20 percent. Cargill also respectfully requests an award
of its legal fees and other costs lncurred in connection with this proceeding.

(p-71)
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2.1

210.

211.

212.

213.

POLAND
Poland’s case in a nutshell

Cargill invested in Poland at a time when the regulatory regime was undergoing
-dramatic chahges.’ Indeed, from 1993, Poland was reforming its regulations applicable
to a range of sectors and products to bring them in line with the regulatory framework
applicable in the EU. Poland's regulation of sweefe’ners_ fallowed this broad pattern.
The Iéw and practices of the EU guided Poland’s 'r‘éf:omn of its sugar market regulé'tion

and the implementation of its new laws.

Having operated in Poland for years, Cargill was Well familiar with the Polish political
and economic landscape. In particular, Cargill knew what to expect ‘as Poland
prepared for its impending accession to thé EU. Thus, to the extent that Cargill actually
had the expectations it claims in the present proceedings, those expectations were
wholly unreasonable. In other words, Cargill miscalculated the investménts it could

make in Poland.

The specific timeline of events after the initiation of the investment shows that Cargill's
July 2001 decision to expand its production capacity to 120,000 MT (commercial

quantity) was particularly unreasonable. indeed:

. Poland had announced, on 12 November 2001, a quota less than half the

amount of 120,000 MT (commercial quantity);

. Five days prior to 12 November 2001, Cargill had not even signed'the contract to
procure one of the major pieces of equipment required for the expansion to
120,000 MT; the fee related to the termination of such a contract would have
required Cargill to pay only for the portion of the work comipleted as of the date of
terminétion, and as of 12 November 2001, the supplier was only five days into a

construction contract estimated to take months to be completed.

. Cargil's reliance on “various world markets” only served its theoretical
speculations about demand in a hypothetical Polish market unaffected by EU
regulation, and only-shOWed that Poland’'s future isoglucose market >was
expeéted to be unlike other open markets in the‘world, in that demand was

expected in Poland to be limited by EU regulation.

With respect to domestic isoglucose guotas:
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Before its accession to the EU, Poland was under the obligation to approximate
its laws — including its regulations regarding the sweetener market — to those of
the EU. The adoption of the acquis communautaire was not only an absalute pre-
condition to Poland’s accession to the EU but also a condition for Poland’s timely
accession. Poland _impoéed domestic isoglucose quotas because it legitimately
believed that 'approximétion was an absolute requirement to be satisfied prior to

Poland’s accession to the EU.

In any event, without any desire or intent to discriminate againsf Cargill, Poland
could have freely chosen to impose quotas prior to its accession to the EU, even
if it was not required to do so, simply to ensure that its integration into the EU

would proceed smoothly, or for any other reason.

From 1994, historical production was playing a significant role in Poland’s
" regulation of the sugar mérket. Even if this. had not been the case 'and-evén if the
applicable law or practice did actually direct Polish officials to focus on capacity
or projected capacity (rather than on hfstorical production), reliance on historical
production was, in the present instance, necéssary considering Cargill's
misrepresentations regarding its isoglucose production operations. Indeed, in
determining quota levels, Poland had to rely on'actuai production as a result of;

- the incomplete and inconsistent data regardingA isoglucose production
provided by Cargill; in particular its failure to provide evidence supporting
the allegation that its decision to expand to a capacity of 120,000 MT
(commercial quantity) was reasonable and regarding the date on which it
received and installed the equipment necessary to complete the 120,000

. MT (commercial quantity) phase of its expansion;

- the fact that Cargill's production line was not properly equipped to allow

verification of production;

L - Cargill's failure to provide complete and consistent data regarding
isoglucose. production when Poland was negotiating isoglucose quotas with
the EU.

Cargill had no reasonable ground to-assume that production capacity would form
the basis for quota determinations in Poland. Indeed, Cargill knew from the
~ beginning that quota levels would be imposed during its expansion timetable and,

given the uncertainty surrounding the final quota levels, it had no reasonable
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basis for believing that it would be able to use any particular capacity without any

interruption in the future.

214. With respect to the EU-mandated quotas:

215.

216.

217.

218.

. Poland had no ability to determine, on its own, the final accession packége.

) Poland, -’n_egotiated quotas with the EU which Cargill ‘in fact considered to be

satisfactory.

Poland did not- 'p‘rov_idé Cargill with any 'assurancés- that regulafions .concerning
isoglucose imposed domestically or negotiated with the EU would accommodate both

market demand and Cargill's planned production capacity. In fact:

. The evidence on record shows that -deépite Cargill's request for written
assurapces on two occasions in June and July 1998, long before it began

construction of its isoglucose facility, Cargill never received any such assurances. .

. In July-1998,. Cargill received a warning from the Ministry of Agriculture that
- domestic quotas were pending, and that history demonstrated very low quotas in

the EU regime;

. The purported absence of regulation was no basis for Cargill's conclusion that it
had been assured by the Polish government that quotas would accommodate its

capacity and market demand.

. Thevassurances allegedly provided to Cargill were obtained only after the latter’s

" decision to invest in the production of isoglucose.

n conclusion, Cargm had no reasonable basis for its purported expectation that
isoglucose production in Poland would not be subjected to the type of regulation at
issue in the present proceedings. Cargill proceeded with the expansion of its

investment at its own risk.

Cargill has misrepresented key facts not only to ’;he Polish government but also to the’
Arbitral Tribunal. This defeats the claim that it provided the Polish government with

reliable information regarding its actual isoglucose production or production capacity.

Cargill has ongoing business activities and several viable alternative uses for its
investment with the result that it has not been deprived of the benefits of its’

investm_ent. Indeed:
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. Until the déte of Poland’s accession to the EU, Cargill could produce isoglucose

Without any limitation.

. Cargill held the entire share of the isoglucose quotas established pursuant to the

2001 Sugar Law and later mandated by the EU.

. Even after the imposition of the domestic quotas, Cargill exported significant

portions of its production, 'includan to non-EU member states.

) The imposition of isoglucose quotas did not deter Cargill's other business

activities, such as the production of crude alcohol.
219. As to the violations of the BIT invoked by Cargill:

. The Tribunal lacks jurisdiction over Cargill's claims as to the EU-mandated
quotas, on the one hand, and Cargill's performance requirements claim, on the

other hand.

. Cargill's claim under Article [1:6 of the BIT, i.e. the provision on fair and equitable
treatment, fails in law and in fact. Indeed, Poland has not violated any of the
requirements under the minimum standard of customary international law. In any

event, Cargill's attack on the national and EU-mandated quotas is unfounded.

. Cargill ‘haé failed to prove that it has suffered less favourable treatment on
account of its nationality, and its claim under Articles 11:1 and [I:8 of the BIT
therefore fails. First, Cargill's attempt to establish a difference in treatment
between its purported capacity and the aggregate consumption of sugar
produced by both Polish and non-Polish entities is to no avail. Second, Cargill is
“in like circumstances” with glucose producers which are accorded exactly the
same treatment as Cargill, and not with Polish-owned sugar producers. Finally,
reasons unrelated to nationality of ownership justify, in any event, the alleged

differentiation among producers of sugar and producers of isoglucose.

. Cargill's claim of expropriation is likewise flawed, since Cargill has failed to
identify any investment capable of being expropriated and since there has, in any

event, been no taking under international law.
2.2 Poland’s latest pfayefs for relief

220. In its Second Post-Hearing Brief, Poland made the following request:
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221.-

222.

11

223.

224,

[...] the Republic of Poland respectfully requests that this Tribunal render an
award: (i) in favor of Poland and against Cargill, dismissing Cargill's claims in
their entirety and with prejudice; and (ii) pursuant to paragraphs 1 and 2 of
Article 40 of the UNCITRAL Arbitration Rules, ordering that Cargill bear the
costs of this arbitration, including Poland's costs for legal representation and
assistance. (p. 86)

L I A

ANALYSIS

The Tribunal will first examine a few introductory matters (sub-section 1 below) and the
question of jurisdiction and admissibility (sub-section 2 below), before addressing.
whether Poland failed to accord Cargill nétional treatment in violation of Articles ;1
and H:8(1) of the BIT (sub-séction 3 below); whether Poland failed to fulfill its
obligatibns under Article 11:6 of the BIT to provide fair and equitable treatment, and not
to impair- Cargil's use and enjoyment of its investment -through arbitrary or
discriminatory measures (sub-section 4 below); whether Poland imposed on Cargill
impermissible performance requirements in violation of Article 11:4 of the BIT (sub-
section 5 below); and whether Poland deprived Cargill of the use and value of its

investment in violation of Article VII:1 of the BIT (sub-section 6 below).

INTRODUCTORY MATTERS

As preliminary matters, the Tribunal will address the relevance of previous decisions
rendered in the context of state-investor disputes (1.1) and the law applicable to the
dispute (1.2).

The relevance of previous decisions or awards

In support of their positions, both parties have relied on previous ICSID decisions or
awards, either to conclude that the same solution should be adopted in the present

case or in an effort to explain why this Tribunal should depart from that solution.

The Tribunal considers that it is not bound by previous decisions?. At the same time, it

is of the opinion that it must pay due consideration to earlier decisions of international

~ tribunals. It believes that, subject to compelling contrary grounds, it has a duty to adopt

solutions established in a series of consistent cases. It also believes that, subject to
the specifics of a given treaty and of the circumstances of the actual case, it has a duty

to seek to contribute to the harmonious development of investment law and thereby to

~ See, e.g., AES Corporation v. Argentine Republic, ICSID Case No. ARB/02/17, Decision on Jurisdiction,

13 July 2005, ] 30-32.
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1.2

225.

226.

227.

228

229.

meet the legitimate expectations of thé community of States and investors towards

certainty of the rule of law™.
Law applicable to the dispute

It is common ground between the parties that “thé terms of the Tréaty and international
/aw,‘ not Polish law, govern this dispute” (Cargil's FPHB, p. 44) “even where, as is the
case with the BIT at issue here, the treaty itself is silent as to applicable law” (Poland’s
FPHB, p. 2). - S

The Respondent further contended that “at least four 'categories of international law
may be applicable to claims of breach of a treaty on investment such as the BIT at
issue here” (Poland’s FPHB, p. 3), i.e. the law of treaties and the rules of treaty
interpretation, certain customary international law relevant to foreign investment,
international claims law and the international law of damages (Poland’s FPHB, pp. 3-
5).

In addition, the Respondent argued that “the fact that international law supplies the rule
of decision does not mean that EU and Polish law afe irre/évanz‘” (Poland’s FPHB,
p. 2). Indeed, first, “municfpal law may serve, for example, as a control group for
assessing whether a supposed rule constituteé part of customary international law’
(Poland’s FPHB, p. 2). Second, in én investment dispute governed -by international
law, municipal law “forms part of the facts of the case” (Poland’s FPHB, p. 7).

Absent a_choice of law in the BIT, the parties’ common positioh is in line with the law
and practice of international investment treaties. In lieu of many others, one may quofe
the Vivendi Annuiment Committee, which held that a. claim based up on a substantive
provision of a BIT is “governed by [...] the BIT and by applicable international law'*.
This said, the Tribunal agrees with the Reqpondpnts view that municipal law, here

Polish and EU law, may have to be taken into account as facts.

Accordingly, the Tribunal will apply the BIT and other rules and principles of
international law where appropriate. It may also refer to Polish and EU law as facts to
be taken into consideration for the assessment of the host State’s responsibility under

23

24

On the precedential value of ICSID decisions, see Gabrielle Kaufmann-Kohler, Arbitral Precedent: Dream,
Necessity or Excuse?, Freshfields lecture 2006, Vol. 23, no. 3, Arbitration International 2007, p. 337.

Compania de Aguas del Aconquija S.A. and Vivendi Universal v. Argentine Republic, ICSID case No.
ARB/97/3, Decision on Annulment, 3 July 2002, 11 96 and 102; see also Azurix Corp. v. Argentine
Republic, ICSID Case No. ARB/01/12, Award, 12 July 2006, § 67; MTD Equity Sdn. Bhd. and MTD Chile
S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award, 25 May 2004, ] 87; Wena Hotels Ltd. V. Arab
Republic of Egypt, ICSID Case No. ARB/98/4, Award, 8 December 2000, { 78.
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international law. The Tribunal will further examine the issue of the law applicable to

’damages, in the relevant chaptér below.

2. JURISDICTION AND ADMISSIBILITY

230. Poland has raised objéctionsv to the juﬁsdiction of the Tribunal over claims based on
.performance requirements (2.1.1). and to 'ihe admis‘sibility of claims related to EU
quotas (2.1.2). Since the parties have dealt with these objections together, the Tri,bUnal’-’" ‘
will adopt the same approach Prior to addressing these objections, however, it may be

useful to quote the relevant parts of the dispute resolution clause of the BIT:

ARTICLE IX
Settlement of Dispdtes Between a Party and an Investor of the Other Party

[...]

In the event of an investment dispute between a Party and a national or
company of the other Party, the parties to the dispute shall initially seek to
resolve the dispute by consultation and negotiation, which may include the
use of non-binding, third party procedures. [...] Subject to paragraph 3 of this
Article, if the dispute cannot be resolved through consultation and
negotiation, the dispute shall be submitted for settlement in accordance with
previously agreed, applicable dispute-settlement procedures. {...].

(a) At any time after six months from the date on which the dispute arose,
the national or company concerned may choose to consent in writing
to the submission of the dispute for settlement by conciliation or
binding arbitration to the International Centre for the Settlement of
Investment Disputes ("Centre") or to the Additional Facility of the
Centre or pursuant to the Arbitration Rules of the United Nations
Commission on International Trade Law ("UNCITRAL") or pursuant to
the arbitration rules of any arbitral institution mutually agreed between
the parties to the dispute. Once the national or company concerned
has so consented, either party to the dispute -may institute such
proceeding provided:

the dispute has not been submitted by the national or company for
- resolution in accordance with any applicable previously agreed
dispute-settlement procedures; and

the national or company concerned has not brought the dispute before
the courts of justice or administrative tribunals or agencies of
competent jurisdiction of the Party that is a party to the dispute.

If the parties disagree over whether conciliation or binding arbitration
" js the more appropriate procedure to be employed the opinion of the
national or company concerned shall prevail.

(b)  Each Party hereby consents to the submission of an investment
dispute for settlement by conciliation or binding arbitration:

to the Centre, in the event that the Republic of Poland becomes a
party to the Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States done at Washington,
March 18, 1965 ("Convention”) and the Regulations and Rules of the
Centre, and to the Additional Facility of the Centre, and .

to an arbitral tribunal established under the UNCITRAL Rules, as
those Rules may be modified by mutual agreement of the parties to
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the dispute, the appointing authority referenced therein to be the
Secretary General of the Centre.

(c) Conciliation or arbitration of disputes under (b)(i) shall be done
applying the provisions of the Convention and the Regulations and
Rules of the Centre, or of the Additional Facility as the case may be.

(d)  The place of any arbitration éonducted under this Article shall be a
country which is a party to the 1958 United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards:

2.1 Poland’s objections
2.1.1  Regarding claims based on performance requirements

231. Poland argues that the Tribunal lacks jurisdiction over Cargill's claims based on
performance requirements under Article 1:4 of the BIT on the ground that claims based
on EU performance requirements in the agricultural sector have been eliminated from
the scope of the Treaty by operation of Article | of the 12 January 2004 Additional

- Protocol Between the United States of America and the Republic of Poland to the
Treaty Between the United States of America and the Republic of Poland Concerning
Business and Economic Relations (the “Additional Protocol”, Exh. R164) (Poland’s
Counter-Memorial, p. 84, see ailso p. 140). By way of extension, Poland's objection
covers Cargill's claims ‘regarding performancé requirements under domestic quotas
since such requirements were implemented in order tb meet Poland’s forthcdming EU
obligations. '

232. Poland avers that since the performance requirements under domestic quotas fall
within the exception provided by the Additional Protocol and Cargill did not respéct the
BIT requirements regarding the submission of that claim to arbitration (see | 236
below), Cargill's claim regarding performance requirements should be dismissed.

Indeed, according to Poland:

There can be no dispute that the [Additional] Protocol entered into force no
later than August 20, 2004. {...] Cargill's claims as to the EU-mandated
-quotas requirements could not have properly been submitted until November
2004. As a result, the [Additional] Protocol preciudes Cargill’s claims under
Treaty Article Il:4 as to the EU-mandated quotas. (Poland’'s Counter-
Memorial, p. 85) ' '

233. In fact, “even if the Tribunal were to accept Cargill's premature submission [...], the
parties’ subsequent agreement precludes Cargill’s claims under Treaty Article I1:4 as to

the EU-mandated requirernents” (Poland’s Counter—Memqrial, pp. 85-86):

[lln signing the [Additional] Profocol on January 12, 2004, the parties
established their shared understanding with respect to Treaty Article 1i:4
upon Poland’s accession to the EU. The parties’ subsequent agreement
“shall be taken into account” under the applicable rules of treaty
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234.

235.

236.

237.

238.

239.

interpretation. The parties indisputably intended the Additional Protocol to
the BIT to take effect no later than Poland’s accession to the EU. (Poland's
Counter-Memorial, p. 85; emphasis added)

And further:

Arguably, the parties” subsequent agreement as to Article I1:4 of the Treaty
should be recognized not as of May 1, 2004, but as of January 12, 2004,
thus precluding Cargill's performance requirements -claims as_to the EU-
mandated and Polish national quotas. The parties’ agreement as reflected in
their (i) exchange of fletters and (i) signing of the Protocol on January 12,
2004 preceded Cargill's submission of its claims by nearly four months.
Poland’s imposition of quotas was necessary to approximate Polish laws to
the EU sugar regime. (Poland's Counter-Memorial, p. 85, footnote 423;
emphasis added) ’

In addition, Poland denied having waived its right to object to the Tribunal’s jurisdiction
over specific claims by entering into the parties’ Agreement on Jurisdiction of 10 March
2005. Besides the fact that jurisdictional objectioné cannot generally be waived, Poland
could not waive its right when Cargill’'s case had not yet been fully set forth.

2.1.2 Regarding EU quota claims

Poland also raised a general objection to the admissibility of the claims related to the
EU quotas. It alleges that, in submitting its claim to arbitration, the Claimant failed to
comply with the plain language of Article IX of the BIT regarding the parties’ consent to

submit to arbitration disputes arising from the Treaty. -

Specifically, the Claimant’s notice of breach to the Respondent (by letter dated 18

February 2003 received by the Respondent on 5 March 2003, Exh. C88) preceded by
two months the Respondent’s “acceptance” of an isoglucose quota in its negotiations '
with the EU and came more than one year prior to the application of the EU-mandated
quofas in Poland, which started on 1 May 2004 under a transitional EU regulation

. {Poland’s Counter-Memarial, p..81, and Exh. C93).

Similarly, at the time of C'afgilf’s Request for Arbitration, the EU quotas did not apply in
Poland and thus could not form the basis of an investment dispute. Even if one were to
accept that a dispute could have arisen prior to the application of the EU quotas, “the
quotas had not accorded Cargill or any other entity treatment’ under the substantive
provisions of the Treaty" (Poland's Counter-Memorial, p. 82). By the same token,

Cargill could have incurred no loss “attributable to measures that had not taken effect’.

Moreover, Poland contends that Cargill failed to comply with the six-month waiting
period required under Article 1X:3(a) before submitting its dispute to arbitration.
According to this provision, the earliest date on which Cargill could have started an
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2.2

240.
. it waived any such objection when entering into the Agreement on Jurisdiction of 10

241.

242.

243.

244,

245,

arbitration regarding the EU quotas was 1 November 2004 (Poland's Counterf

Memorial, p. 83).

- Cargill’s position

2.2.1  On the perfbrmance requirements

Cargill's position is that Poland is barred from raising a jurisdictional objection because

March 2005. Therefore, according to Cargill, the Tribunal should dismiss Poland’s

objection on the basis of waiver or estoppel.
2.2.2 On the EU quota claims

Cargill replies that Poland’s argument is based on a “faulty assumption about the point
at which a "dispute’ arises” and “that a dispui‘e over the EU" and “the national quotas
arose more than six months before Cargill submitted its Request for Arbitration on April
29, 2004" (Cargill's Reply, pp. 168-170), not just when the quotas were implemented

as a result of Poland’'s accession to the EU.

For the Claimant; “the fate of its investment was sealed when Poland's final EU
isoglucose quotas were set by 13 December 2002. At least from that date, the parties
had a_“cohf/icz‘ of legal views or of interests’ with respect to the EU quotas negotiated
by Poland’ (Cargill's Reply, p.-170).

Alternatively, the Claimant argues that even if the end of the negotiations were not
regarded as the relevant date, the dispute still arose before 1 May 2004. Indeed, even
if one “were to maintain that the end of the negotiations did not result in the formal
adoption of the restrictive EU quotas, this diépute still arose well before 1 May 2004.
Poland formally accepled the EU quoias as one of the lerms of its EU accession” when
signing the Act of Accession on 23 September 2003. At that time, the dispute was
“shar,b/y delineated” (Cargill's Reply, p. 171). -

Moreover, the Respondent had in any event formally opposed the Claimant's legal
views with respect to the quotas well before the Claimant filed its Request for

Arbitration.

Finally, Cargill contends that its claims were timely even if one adopts Poland’s theory
that a dispute begins when a loss occurs. The EU quota levels were officially
announced’ in April 2003. From then on, Polish users of industrial sweeteners knew
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247.
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that “they could not rely on Cargill to supply the vast majority of them with isoglucose
(Cargill's Reply, pp. 172-173).

Analysis

The Tribunal will first determine whether Poland waived its right to object to jurisdiction
(2.3.1). It will then examine Poland’s objections on jurisdiction regarding performance
requirements (2.3.2) and on the admissibility of the EU quota claims (2.3.3), prior to

reviewing its general jurisdiction (2.3.4) and reaching a coriélusion (2.3.5).
2.3.1  Waiver-

The parties entered into an Agreement on Jurisdiction which was received by the
Centre on 10 March 2005. This Agreement reads in its relevant part as follows:

Cargill Incorporated and the Republic of Poland have reached the following
understanding in order to avoid delay and costs of a dispute over jurisdiction.

(-]

.The Republic of Poland agrees that it will not raise objectionis fo the
Jurisdiction of the UNCITRAL tribunal and the arbitration will proceed fo the
merits phase.

Thereafter, the parties established a timetable for the presentation of their written
submissions on the merits and the Tribunal took due notice of the Agreement on
Jurisdiction and of the agreed timetable in an Order of 4 April 2005:

Poland then raised the objection before the Tribunal in its Statement of Defense and
Counter-Memorial of 20 January 2006 in accordance with Article 21(3) of the
UNCITRAL Rules.

it is commonly ‘accepted that defenses of lack of jurisdiction can be waived by the
parties in UNCITRAL preceedingsx’. The wobrding of the waiver in the Agreement on
Jurisdiction is unambiguous and is not limited by any exceptions. In March 2005, when
the Respondent gave such waiver, it was in a position to assess the rights which were
the subject of the waiver. Indeed, Cargill had raised its claims based on performance
requirements in its Request for Arbitration filed almost a year before. The content of
the Request for Arbitration was sufficient for Poland to assess its possible defenses

before entering into the Agreement.

25

- See e.g. CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Partial Award, 13 September

2001.
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Therefore, the Tribunal is of the opinion that Poland has waived any objections against
jurisdiction 'and is thus estopped from raising jurisdictional defenses in these
proceedings. For the sake of completeness, it -adds that Poland's objection to

jurisdiction is in any event ill-founded.
2.3.2  Jurisdiction over the performance requirements

The Tribunal is unconvinced by Poland’s contention that domestic quotas were
imposed with a view to éomblying with the EU’s requirérhén{s. it has been established
in these proceedings that Poland had no such obligation prior to its accession to the
EU (see 462 below). Thus, the Tribunal’s review 6f Poland’s objection based on the
Additional Prdtocot must be limited in scope té the performance requirements under

the EU quotas.

The Additional Protocol signed between the US and Poland on 12 January 2004
(Exh. R164) aimed at establishing before Poland’s accessioh to the EU a framework
acceptable “for avoiding or remedying present and possible future incompétibi/ities"
between US BITs cqncluded with some future EU member countries including Poland

and such countries’ future obligations under EU law (Letter of submittal from President

‘Bush to the Senate - Exh. R312) in the line of the September 2003 Understanding

among the US, Poland and the EC. The Protocol entered into force on 20 August 2004
upon the exchange of the ratification instruments (US Government Statement dated
31 October 2004, see Exh. R164). '

From the wording of Article | of the Protocol and from the letter exchanges at the time
of its execution, it seems clear that the intent of Poland and of the United States of
America was inter alia to allow Poland to derogate from Articie 11:4 of the Treaty and to
apply performance requirements in the agricultural sector in connection with
production, processing and processed agricuitural products in order for Poland to meet

its obligations pursuant to the measures adopted by the EU.

There is no doubt that the performance - requirements regarding isoglucose would
qualify as performance requirements. in the agricultural sector as described in the

Protocol.

As’ mentioned above while recalling Poland’s position, Poland claims that the
amendment regarding performance réquirements resulting from the Protocol became
effective as of 12 January 2004, the date of its execution, and otherwise no later than
Poland’s d@ccession to the EU. Therefore, Poland argues that Cargil's claim based on

the EU requirements is inadmissible.
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In other words, Poland seeks to apply the Protocol prior to its entry into force. The
Tribunal must thus determine whether the Protocol can apply retroactively. Article 28 of
the Vienna Convention on the Laws of Treaties reads as follows:

Article 28: Non-retroactivity of treaties

Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party-in relation to any act or fact
which. fook p/ace or any situation which ceased to exist before the date of
the entry.into force of the treaty with respect to that party.

Nothing in the Protocol indicates that it has retroactive effect. Article VI of the Protocol
provides that it shall enter into force upon the exchange of instruments of ratification
and shall remain in force as long as the Treaty remains in force. The official US version
of the Protocol (Exh. R164) shows that the exchange of the ratification instruments
took place on 20 August 2004.

It follows that the amendments to Article 11:4 of the Treaty resulting from the Protocol-
only applied as of 20 August 2004%. Therefore, Poland’s EU-related performance
requirements imposed from the date of its accession until 20 August 2004 do not fall
within the scope of the Additional Protocol. Therefore, they fall within the juriodiction of
this Tribunal.

2.3.3  Admissibility of the EU quota claims

It is open to debate whether Poland waived its right to object to the admissibility of the
claims. It may well be that when using the word “jurisdiction” in the Agreement on
Jurisdiction, the parties also had this type of objeotion in mind. Failing any clear
indication in this respect, the Tribunal will nevertheless examine the Respondent’s

admissibility objections.

Poland was made awate of Cargill’s position on the EU quotas before these quolas
were finally adopted (see letters from Cargill's managing director to Polish officials —
Exh. R146 dated 31 October 2002, R109 dated 19 September 2002, C81 dated
10 July 2002), and in any event well before the quotas entered into force on 1 May
2004. in addition, the EU quotas were announced in April 2003 and Cargill alleges that

this announcement drew customers away.

26

The Tribunal notes here that the Protocol also contains amendments to the effect that Poland may reserve
its rights to make or maintain exceptions to national treatment or to most-favored nation treatment in the
sector of agriculture (Article Il:1). However, these amendments do not apply to existing investments for a
period of 10 years from the relevant regulation or EU measures directly applicable or 20 years from the
date of entry into force of the Treaty, whichever date is later. This limitation does not apply, however, to
performance requirements under Article 11:4 of the Treaty.
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Under these circdmstances, the Tribunal has no hesitation accepting that there existed
a dispute, i.e. a disagreement on rights, for purposes of Article IX of the Treaty more
than 6 months prior to the filing of the Request for Arbitration. It notes in this respect
that Article 1X of the BIT does not require any formal notice to be served before

initiating consultation or negotiations or submitting the dispute to arbitratiqn.

263. Therefore, the requirement of a cooling-off period of six months under the BIT was met

and Poland’s argument that Cargill’'s claim regarding EU quotas is ina.d_rh_issible on that

ground fails.

2.3.4 . General jurisdiction over Cargill’s claims

264. The Tribunal has previously already taken due note of the parties’ Agreement on

265.

266.

Jurisdiction of 10 March 2005 (Order of 4 April 2005). Since jurisdiction depends not
only on the parties’ consent but equally on the other requirements of the applicable
BIT, the Tribunal will briefly ascertain whether such other requirements have been met.
It comes to the conclusion that they have been met for the following reasons: Cargill
qualifies “as a company of a [Contracting] Party’ pursuant to Article I:ﬁ (a) of the Treaty;
it has ma.de an investment for the purposes of the Treaty, as will be shown below; this
is an _investment dispute within the meaning of Article IX:1(c) of the BIT,' which
provides that an investment dispute is infer alia a dispute involving “(c) an alleged
breach of any right conferred or created by this Treaty with respect to an investment’,
the dispute has not been resolved by consultation and negotiation, and Cargill was

entitled to consent in writing to submit the dispute to arbitration in accordance with

Article 1X:3(a).

2.3.5 Conclusion: Poland’s objections to jurisdiction and admissibility must

be dismissed

As a result of the considerations set forth above, the Tribunal holids that -Poland’s

defense of lack of jurisdiction and admissibility are ill-founded and must be dismissed.

NATIONAL TREATMENT - ARTICLES 1I:1 AND 11:8(1) OF THE TREATY

The Tribunal will summarize the parties’ positions (3.1 and 3.2) prior to analyzing
Cargill’s claims regarding national treatment, the equality of competitive opportunities
and the alleged violation of Article 11: 8(1) (3.3). .
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Cargill's positiovn: Poland has failed to accord Cargill national treatment

By imposing on the Claimant highly restrictive isoglubose quotas while providing

domestic sugar companies with @ generous sugar quota, the Respondent has failed to

treat Cargill's investment “at least as favorably as the most favorable treatment' it

accords its own companies in like circumstances. It has thus breached its national
treatment obligation under Articles {:1 and II:8 of the BIT. Indeed; the Respondent

imposed domestic quotas and arranged for EU quotas that prevented the Claimant — a

foreign investor — from using its production capacity to fully supply the»domes'tio market

while enabling the domestic sugar industry to oversupply the very same market.

3.1.1  Cargill and domestic sugar producers are “in like circumstances”

The following elements should be taken into account when determining whether a
foreign investor and a domestic company are in “like circumstances”. In the present
instance, these elements show that the Claimant, on the one hand, and sugar

producers in Poland, on the other hand, are in “like circumstances”.

First, tribunals should consider whether “the products supplied by the foreign and
domestic businesses are substitutable {...]. If they supply substitutable products, then
the businesses compete for the same customers, are in the same sector, and thus are

‘in like circumstances” (Cargill's Memorial, p. 63).

In the present case, the Claimant ~ the only producer of isog!ucose in Poland — and
Polish. sugar producers operate in the same economic or business sector and supply
the same or similar customer base with directly cdmpetitive, substitutable products.
Isoglucose and sugar producers process agricultural commodities (wheat and sugar
beets respectively) to produce sweeteners (isoglucose and sugar) that compete
directly in supplying sweeteners to beverage, syrup and processed food producers in
Poland. Sugar and isoglucose are thus substitutes, “fneaning that a manufacturer can
use either isoglucose or sugar to produce a large number of food or beverage

products” (Cargill's Memorial, p. 65).

In this respect, “efforts by a domestic industry to exclude its fore)’gn-owned competitor
from the ‘market provide particularly persuasive evidence that the two industries are ‘in
like circumstances’ because they demonstrate that the domestic industry itself
perceives the foreign-owned firm as a market competitor” (Cargill's Reply, p. 100). In
the present instance, it is precisely because isoglucose was a competitor to sugar that

the Respondent tried to exclude its foreign-owned competitor from the market.
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- 272. Second, “where [...] there are no domestic producers of the identical product, the flike

circumstances’ test will have to be more flexible and involve ‘comparators that [are]
less like than those who produce identical products” (Cargill's Reply, p. 95). Since the
entire isoglucose industry in Poland is owned by one U.S. investor, the proper

comparator for Claimant is the entire Polish sugar industry.

273. Third, tribunals take the nature of a government's policy objective into account when

identifying like circumstances “inasmuch as those objectives are not contrary to the
pﬁnciples of national trevéz‘menf"(Cargillv’s Memorial, p.'64). In the present instance, the
Respondent’s actions were taken “fO( the express purpose of bestowing a commercial
benefit on sugar producers” and “coincided with the financial self-interest of the
government” (Cargil's Memorial, p. 65). Hence, Poland's actions were “no't based on
any legitimate, non-discriminatory policy objective,” which evidences that producers of

isoglucase and producers of sugar are in like circumstances.

274. The Respondent’s argument that isoglucose ,cofnpetes with glucose syrup (see § 296

275.

" below) is untenable:

. Glucose syrup is significantly less sweet and significantly thicker than isogiucose.

It is used primarily in the production of COhfectionary products, such as beer, ice
cream, coffee whiteners, baked goods, dairy products, jams, jellies, and

medicinal syrups. it is used only marginally in the beverage industry.

. Glucose has not been subjected to quotas under the domestic or the EU regime,
which constitutes “the clearest evidence that glucose does not compete with

isoglucose” (Cargill's Reply, p. 104).

e - None of the sources and documents discussed in the course of the proceedings
(i.e. the 2001 Sugar Law, drafts of the Law, official justifications of those drafts,
parliamentary meeting records, and the correspondénce between the parties)
ever referred to glucose syrup as a competitor to either isoglucose or sugar, or to
domestic glucose manufacturers as competitors or potential competitors to

isoglucose or glucose producers. .

3.1.2  Poland has failed to accord Cargill treatment "at least as favorable as the

most favorable treatment” accorded fo Polish sugar producers

The purpose of Article li:1 of the BIT is to “prohibit protectionism and to epsure that
foreign investors can compete with domestic companies on a level regulatory playing
field" (Cargill's FPHB, p. 52). In the present instance, this prohibition was breached
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‘because the measures taken by the Respondent ~ the quotas imposed on isoglucose

— were discriminatory.

The measures in question discriminated against Cargill as a foreign investor. Indeed,

‘ ~ although they “did not discriminate against non-nationals as such, they discriminated

277.

278.

279.

280.

281.

against isoglucose production, which is limited in Poland to a single, foreign-owned

company” (Cargill's Memorial, p. 67).

No discriminatory intent is necessary to establish a denial of national tréétment and “de
facto discrimination is just as inconsistent with treaty-based national freatment

obligations as is de jure discrimination” (Cargill"s' Reply, p.106).

In the present case, as the sole manufacturer of isoglucose in Poland is a foreign-
owned company and sugar production is controlled by domestic Polish interests, “the
connection between nationality and regulatory classification is unmistakable” (Cargill's
Reply, p. 109). In any event, in casu, the Respondent's prejudiced approachvto’
sweetener quotas was entirely deliberate. The Polish government did intend to
discriminate against the Claimant both when it imposed national quotas ahd in the

context of the accession negotiations.

The practical effect of such discrimination was to richly benefit the domestic sugar
companies and to severely disadvantage the sole foreign-owned producer of
isoglucose. It effectively idled two thirds of Cargill's production capacity. The national
quota allowed Cargill to produce at only about two thirds of its capacity.'When the
sugar compé,nies filled 100% of domestic demand. The EU quota “reduced the national
isoglucose quota by about one half, which Iimifed Cargill production fo less than one-
third of its capacity, [while] the sugaf quota, by conitrast, remained at a high level that
not only met but actually exceeded domestic demand for sugar" (Cargil’'s Memorial,

p. 67).
3.1.3  The quotas denied Cargill equality of competitive opportunities

National treatment implies “equal opportunity for competition in the market.” Hence, to
compare the treatment afforded isoglucose producers and that of sugar producers, one
must compare “the right afforded each group to satisfy market demand. By this -
standard, Poland has unquestionably favored sugar producers’ (Cargill's Reply,
p. 115).

The quotas set for sugar were design—ed in such a fashion as to enable the existing
overproduction of sugar to continue and “fo limit any further contraction and reduction
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in capacity within the sugar industry; (Cargill's Reply, p. 114). By comparison, the-
isoglucose quota was a “‘compromise’ between the interests of Claimant, who wanted
to be able to fully supply market demand, and sugar pfoducers, who wanted to prevent
Claimant from supplying any isoglucose at all’ (Cargill's Reply, p. 116 and 118 on EU

quotas).

3.1.4 Poland has discriminated against Cargill with respect to marketing

activities

According to Cargill, the isoglucose quota severely restricted its ability to market its

- products, including “through internal distribution and marketing systems and by direct

contract with individuals and companies” (Cargill's Memorial, p. 69), “while allowing the
domestic sugar industry to engage in such activity to the full extent the market would
bear” (Cargill's Reply, p. 119).

The marketing activities were limited by the quotas themselves. Because Cargill was
unable to prodAuce the quantities its customers required, “existing customers cancelled
their orders, and a number of prospect)’ve customers decided not to follow through with
their plans to convert to isoglucose. The sugar )’ndustry, by contrast, was able fo
continue marketing to its customers without the significant handicap of being publicly

prohibited from filling its orders” (Cargill's Reply, p. 120).
Poland’s position: Cargill has not been denied national treatment

3.2.1  Cargill has failed to prove discrimination on the basis of nationality as
required by Article II:1 of the BIT '

The investor must demonstrate that “the measure treats the foreign-owned entity less
favorably than domestic investments on the basis of its nationality” (Poland’s Counter-
Memorial, p. 110). it must prove that any discrimination is perpetrated on account of its
nationality. Cargill has failed in this demonstration. It has failed to “establish that
measures regulating isoglucose are targeted at the US company because it is an US
company’ (Poland’'s Rejoinder, p. 135). In fact, the_e\)idence in the record “confirms

that nationality was not a factor in quota determinations” (Poland's Rejoinder, p. 137).

Specifically, the Respondent's method for determining quotas conformed to *long-
standing EU and Polish law concérning sweetener regulation” (Polahd’s Rejoinder,
p. 134) and was “part of a long-standing process of approximation of its laws to the
EU' (Poland's FPHB, p. 54). The quotas were “nationality neutral’ (Poland's Counter-
Memorial, p. 111). Had the isoglucose production facility “been owned by a Belgian,
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Frenbh, ‘Swiss or Polish corporation, both the national and EU-mandated quotas would
have imposed exactly the same limitations on that facility’s production of isoglucose”

(Poland’'s Counter-Memorial, p. 111).
In spite of Cargill's allegations, the record evidences neutrality towards nationality:

. statements regarding the draft laws of 1999 are.of questionable relevance and, in

any event, do not support a finding of nationé}ity—bésed discrimination;
. neither does Mr. Kaczmarek's testimony;

. statements by non-governmentai actors — representatives of the sugar industry —

offer no support for Cargill’s Article !1:1 claim; and

. statements of isolated government actors may not be taken as a basis on which

to establish discrimination.on account of nationélity.

In any event, even if one were.to consider that the above statements show a
discriminatory intent, the Respondent’s actual and official conduct repudiates any such

intent.

288. The Claimant's claim of di'scrimihation is further undermined by the fact that the

" Respondent supports production by the Claimant of a range of products that compete

289.

with products produced by Polish-owned companies. [t is also undermined by the fact
that both parties knew that other companies, including Polish-owned entities, intended
to produce isoglucose. Thus, it is wrong to argue, as Cargill does, that “Respondent
was thus fully aware that the isoglucose quotas would not harm Polish producers”
(Cargill's Reply, p. 110, fn 369).

2.2.2  Cargill has failed to demonstrate that it was accorded less favorable

treatment than Polish-owned investments

Poland objects to the Claimant's relying on alleged production capacity and market
demand to establish a difference in treatment. It argues that awarding a claim on the

basis of production cépacity would reward a gamble:

Ignoring long-standing common practices throughout the EU and multiple
clear signals from Poland's legisiative processes, Cargill proceeded with its
investment and purported expansions based on a gamble that high-level
interactions with officials and other lobbying efforts would yield Cargill's
desired results, despite existing regulatory frameworks. To allow Cargill fo
pursue its claims based on capacity would reward Cargill's haste and may
provide incentive fo other potential claimants to embark on similar gambles.
Investor-State arbitration — and respondent State fiscs — should not be
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resorted fo by corporations as a safety net for unreasonably risky ventures
plainly unsupported by the applicable regulatory context. See e.g., Olguin v.
Republica del Paraguay [...]. (footnote 568, Poland's Counter-Memorial)

290. Poland further argues that Cargill has in any event not established its capacity
production and “has not offered any evidence of capacity for any entity to which it

claims it should be compared' (Poland’s Counter-Memorial, p. 115).

291. Similarly, Cargill has not defined demand and “failed to prove that Respondent’s quotas
' gave the‘ "Polish sugar industry’ the opportuhity fo satisfy. demand- in the beverage
market” (Poland’s Rejoinder, p. 150). Cargill has not substantiated that it has been
denied the “right” to satisfy market demand and that the Respondent accommodated
the ability of Polish-owned sugar producers to supply that demand. It has not proven
“any instance in which a Polish-owned company supplies — or even could supply —
Cargill's target market’ (Poland's Rejoinder, p. 147). In any event, during the post-
accession period, the Respondent “could not have ‘protected’ the Polish sugér
industry’s right’ to demand vis-a-vis Cargill because of the EU’s principle of free:

movement of goods” (Poland’s Rejoinder, p. 147).

292. More specifically, Poland’s main arguments are:
e« With respect to domestic quotas:

—~  The Claimant did not present reliable evidence of the volume of its
production or sales during any year, but merely undocumented declarations
of its production capacity. Nor did the Claimant offer evidence of capacity
for any entity to which it claims it should be compared, but merely figures

regarding aggregate domestic demand for sugar.

- Readily available figures on capacity and production confirm that the
domestic “quotas of which Cargill complains accorded it treatment no less
favorable than that accorded to Polish-owned investments” (Poland's
Counter-Memorial, p. 109). Even in the absence of evidence of Cargill’'s
actual sales, “it is clear that the quota levels imposed during each of
Poland’s national quota periods necessarily would have accommodated the
entirety of Cargill's actual sales of isoglucose” and “the entirety of Cargill’s
production capacity in the year prior’ (Poland’s Counter-Memorial, p. 116).
On the other hand, quotas imposed on sugar producers “did not allow for
them to produce up to the level of their long-standing, verified capacity”

(Poland's Counter-Memorial, p. 116).
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. With respect to EU-mandated quotas:

-~ The Claimant provided no reliable data on Cargill's production during the
expanded reference period of 1999-2001 or any other years.

- According to information furnished by Cargill to the Polish aﬁthorities, the
final EU-mandated quota was “substantially greater than the level to which
it was entitled under the regulations” (Poland's Counter-Memorial, p.. 1v1'8),

while the final quota level for sugar was lower than annual average éugar
production during the 1995-1999 reference period, because “in setting the
dbbta level for sugar, the EU ’dfd not allow for ény deviation from the
established period of reference, as Poland has accomplished for the benefit

of-isovglucose” (Poland’s Counter-Memorial, p. 118).

in éddition,:Cargill’s argument that the Respondent should have ‘*swapped" sugar
quantities for'isoglucose in-the accession negotiations must fail “in light of the EU-
methodology” (Poland’'s FPHB, p. 60). ‘

In conclusion, Cargill has failed to establish that it was not accorded national treatment.
In any event, “Respondent demonstrated ample public-interest justification for any

purported differentiation in treatment’ (Poland’s FPHB, p. 55).

3.2.3  Carygill is not in like circumstances with Polish-owned sugar producers

According to Poland, Cargill is in like circumstances with Polish-owned glucose
manufacturers (a), not with Polish sugar producers (b). Even if a comparison between
Cargill and sugar producefs were admissible, the comparator would have to be limited

to Polish-owned entities and could not cover the Polish sugar industry as a whole (c).

a) Cargill is .in like circumstances with Polish-owned glucose

manufacturers

Cargill must be compared and receive the same treatment as glucose producers
because “glucose producers and isoglucose producers are like in every aspect,
including competition ambng their products” (Poland’s Rejoinder, p. 166):

) Isoglucose and glucose have the “same or similar applications and functionality”
* (Cargill's Rejoinder, p. 169), which is shown by the fact that the contracts
between the Claimant and its- Polish customers substituted isoglucose with other

similar products, not with sugar.

82



. At least six Polish-owned companies manufacture sweetener syrups that are
used, like isoglucose, in the food and beverage industries. As a result, “according
“to Cargill’s test, such producers should be deemed to be in fike circumstances’
because they operate in the same economic sector and supp/y the same or
similar customer base with directly competitive, substitutab/é products” (Poland’s

Counter-Memorial, pp. 121-122).

- & . Isoglucose and glucose do not only compete in- certain markets, they are
complementary. Indeed, “Cargill’s - significant target customers required that
Cargill combine its isoglucdse products with other glucose products, and not

sugar’ (Poland’s Rejoinder, p. 169).

. Cargill itself produces g!ucose, specifically 25,000 MT of dextrose for sale on the

market (Poland’s Rejoinder, p. 168).

o  But for the fact that Cargill holds the entire quota, Polish-owned glucose syrup
manufacturers would have the possibility to produce isoglucose. The same is not

true of sugar producers (Cargill's Rejoinder, pp. 169-170).
b) Cargill is notin “like circumstances” with Polish-owned sugar producers

297. There are many differences bet'weenv the sugar and the isoglucose sectors, which

demonstrate that these industries are not in like circumstances:

. The Polish sugar industry is Iong‘-establiéhed and an integral part of Poland's
~ agricultural sector, while Cargill's isoglucose production line is uncertain and
represents a minuscule component of the Polish sweeteners market, and an

even smaller component of Poland's agricultural sector.

U Whereas sugar inputs are sugar beets and sugar outputs may be stored for iong
periods and are generally delivered.in their dry state and consumed by a vast
array of industrial, commercial .and retail users, isoglucose input is wheat and
isoglucose output is genéral[y a liquid, with a limited longevity compared to that of
sugar, and consumers within a narrow field of commercial producers of
beverages. Moreover, unlike isoglucose and“glucose syrups, sugar is consumed

in households.

. Whereas the long-standing histbry of verified volumes of sugar production
" provided a basis for setting sugar quota levels under the applicable Polish and -

EU regulations, Cargill's historical isoglucose production in Poland, to the extent
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that it could be verified at all, was so limited that officials determined the
isoglucose quota level by expanding the reference period provided for in

applicable regulations.

J The Claimant's own-(non-litigation) position before the Polish government was

that isoglucose and sUgar do not compete.

.. Finally, a different treatment in like circumstances can be -justffied in order to

protect the public interest.' In the present instance, the historic changes in
Polands’ agricultural sector and the.government’s “desire to avoid the closure of
sugar beet farms and the associated rural instability’ (Poland's Rejoinder,
p. 174), fully justified any differentiation between Cargill and Polish sugar
producers. The g'overnment’é desire also “reflected an EU-directed policy priority,

not evidence of discrimination” {Poland's Rejoinder, p. 174, emphasis in original).

c) Assuming that sugar producers could be compared to Carygill, the
comparator would not be the Polish sugar industry in the aggregate, but
only its Polish-owned entities

In the applicable regufatofy framework, ‘there is one provision for setting the aggregate
quota and two for setting producers’ individual limits, that is, one for individual sugar
producers and another for individual isoglucose producers” (Poland’'s Rejoinder,
p. 162). Therefore, the Tribunal cannot cdmpare the treatment given to Cargill with that
accorded to the Polish industry as a whole. The,cbmparison must be “with other single

investments, not industries” (Poland’s Rejoinder, p. 145, emphasis in original).

Notwithstanding the above, Cargill has not identified by name even one Polish-owned

sugar producer for purposes of the required comparison.

3.2.4  Cargill’s claim that it has been discriminated against with respect to

marketing efforts is without merit

300. The Claimant’'s argument that the Respondent violated Article 11:8(i) of the BIT Treaty

301

by pfeventing it from producing all of the isoglucose its customers wished to buy, is an
‘attack on production limits on isoglucose, not a claim of discrimination in marketing”
(Potand's Rejoinder, p. 174, emphasis in original). Production limits are not the type of

restrictions aimed at in Article 11:8.

Moreover, Cargill has not shown — not even alleged - the existence of an “internal
distribution system” through which it markets its pfoducts and it points o “no instance
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3.3

306.

of Respondent having impeded ‘direct contact with individuals or companies”

(Poland's Rejoinder, p. 175).

Further, the national and EU-mandated quotas make no difference between Cargill and
Polish-owned marketers: “To the extent that a marketer of isoglucose syrups wished to
market a volume of Isoglucose that is available in'the market, like Cargill, it could do

so, regardless of its nationality” (Poland’s Counter-Memorial, p. 127).

In addition, Cargill was ho{hindered in its marketing éff'orté by the quotas. During the
first and the second national periods, it sold less than its share of the A quota. The
same is true of the EU quotas, Cargill having failed “to establish that it ever had
produced a quantity of product that exceeded the volume allowed under the EU
regulation” (Poland’s Counter-Memorial, p. 127). Similarly, the quotas did not impose
on Cargill the “significant handicap of being publicly prohibited from filling its orders”
(Poland’s Rejoinder, p. 176). Rather,'as the record demonstrates, “Cargill has imported

into Poland volumes of product that it has marketed to its customers” (Poland's
Rejoinder, p. 176). '

Finally, Cargill has not identified a single Polish-owned sugar producer or marketer that
purportedly received better treatment than Cargill. In fact, Polish-owned Pepees Corp.

~ would produce and market isoglucose if it were not for Cargill's having monopolized

the quota.
Analysis
3.3.1  Relevant provisions of the US-Poland Treaty

Under Article 11:1 and 11:8 of the Treaty, the host State shall accord foreign investments

non-discriminatory treatment:

1. Each Party shall permit, in accordance with its relevant laws
and regulations, and treat investment and associated activities on a
nondiscriminatory basis, subject to the right of each Party to. make or
maintain exceptions falling within one of the sectors or matters listed in the
Annex to this Treaty. [...] '

8. Subject to the right to-make or maintain exceptions falling within
one of the sectors or matters listed in the Annex, each Party shall accord
nondiscriminatory treatment to nationals and companies of the other Party in
the conduct of their investment and associated activities with respect to:

[

C ) the marketing of goods and services, including through
internal distribution and marketing systems and by direct contract with
individuals and companies.

85



306.

307.

308.

309.

310.

311.

Article [:1(f) of the Treaty defines “non-discriminatory treatment” as

treatment that is at least as favorable as the better of national treatment or
most-favored nation treatment.

In turn, Article 1:1(g) defines “national treatment” as

treatment that is at least as favorable as the most favorable treatment
accorded by a Parly to compan/es or nationals of that Party in like -
circumstances. . .

The national treatment clause is “understood to require ‘equal’ treatment. /n the context .
of international trade, from whence the obligation e‘fnerged,. ‘... non-discrimination is
often translated operationally in commercial treaties to mean effective -equality of
opportunity to compete on equivalent terms and conditions.’ Essehﬁal to the
determination of discriminatory State‘ action is that there be a disparate treatment, that
the treatment of the protected investor be inferior, and that the favored entity is

‘comparable,’ i.e. in circumstances similar to those of the protectéd investor?.

1 3.3.2  Are Cargill and domestic sugar producers “in like circumstances™”?

To decide whether Poland has breached Article [1:1 of the Treaty, it is first necessary to
determine whether Cargill, as the sole isoglucose producer in Poland, is “in like

circumstances” with Polish sugar producers.

The meaning of the terms “in like circumstances” varies depending on the facts of each
case. Indeed, “by their very nature, ‘circumstances’ are context dependent and have |
no unalterable meaning across the spectrum of fact situations. And the concept of like’
can have a-range of meanings, from ‘similar’ all the way to ‘identical.” In other words,
the application of the. like circumstances standard will require evaluation of the entire

fact setting surrounding™®.

There is no precise and final definition of the term “like”. As stated by the WTO
Appellate Body, the interpretation and application of “like” “is a discretionary decision

that must be made in considering the various characteristics of products in individual

27

28

Noah Rubins & N. Stephan Kinsella, /nternational Investment, Polltlca/ Risk and Dispute Resolution ~ A
Practitioner’s Guide (2005), pp. 225-226.

Pope and Talbot Inc. v. Government of Canada, Award on the Merits of Phase 2, 10 April 2001 UNCITRAL
(NAFTA), § 75; see also SD Myers, Inc. v. Government of Canada, UNCITRAL (NAFTA), First Partial
Award, 12 November 2000, §] 244.
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312.

cases. [...] there can be no one precise and absolute definition of Whaf is like' The
n29

concept of likeness’ is a relative one that evokes the image of an accordion
Beafing in mind the relative character of likeness, the Tribunal will review the
circumstances which it deems app-ropriate, giving consideration to the wording and
purpose of Article II:1. It will in particular examine (a) whether there is any other
isoglucose producerthan Cargill in Poland; (b) whether the foreign investor (isoglucose
producer) and domestic investor (sugar Apro'ducer) are in-the same economic or

business sector; (¢) whether sugar and isoglucbse are substitutable and, as a result,

~competing products; (d) whether there .is a policy objective or public interest which

justifies according different treatments to the domestic and foreign .investors; and (e)
whether the foreign investor may be compared to-the domestic sugar industry as a

whole.

a) Is there any other isoglucose producerin Poland than Cargill?

313. The record shows that no other entity in Poland other than Cargill has ever produced

314.

isoglucose (see Cargill's 'Rep!y, p. 93; Poland's Statement of Defense and Counter-
Mefﬂorial, p. 47; Exh. R191 regarding the absence of production of isoglucose by
WPPZ Lubdn; Exh. R274 and Exh. R276 regarding the abéence of production of
isoglucose by Hellena; and TR/Zaczek, p. 871, ll. 20-21 regarding the absence of
production of isoglucose by Pepees). In féot, the only piece of evidence referred‘fo by
the Respondent in support of its allegation that “as late as 2000, the evidence of record
demonstrates that Pepees was blending and selling isoglucose as. well’ (Poland’s
SPHB, pp. 54-55) is Exhibit R252, which pertains to the results of production tests
conducted by engineer Godlewski, but this-does not demonstrate that Pepees was

actually producing and sellmg isoglucose.

Thus, there is no domestic isoglucose producer that can be compared to Cargill. it

must therefore be determined whether Cargill is in like circumstances with domestic A

' sugér producers, as ak‘gued by the Claimant, or rather with domestic glucose

producers, as argued by the Respondent.

29

Japan — Alcoholic Beverages, WT/DS38/AB/R.
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-'316.

317.

b) Are domestic sugar producers in the same economic or business sector

as Cargill?

Some tribunals have held that “as a first step, the treatment accorded a foreign owned
‘investment [...] should be compared with that accorded domestic investments in the

same business or economic sector™®.

Other tribunals-have expressed the view that the “same econom;c/busmess sector”
criterion is too narrow. For instance, one tribunal has stated that “the purpose of
national treatment is to protect investors as compared-to local producers, and [that]
this cannot be done by addressing exclusively the sector in which that particular
activity is undertaken™'. This tribunal upheld the view that “the meaning: of ‘in like
situations’does not réfer to those industries or cormpanies involved in the same sector
of activity, such as oils producers, but to companies that are engaged in exports even

encompassing different secz‘ors”32

If-'the “narrow same economic/business sector” criterion is satisfied, a less narrow
requirement will necessarily also be met. Hence, the Tribunal will first review the

economic or business sector involved here, which leads to the following observations:
. Sugar and isoglucose are both sweeteners.

« . Sugar and isoglucose are both used for the confection of beverages, such as
alcoholic beverages, carbonated and non- carbonated soft drinks, and processed

foods.

. Whereas 1soglucose can only be used by producers of food and beverages and
is not appropriate for household consumption, sugar may be distributed to
individual consumers. In the Tribunal's view, this difference doec not change the
fact that there is a common market for both products. Under Article It:1 of the
Investment Treaty, it appears sufficient that the products involved belong to
sectors which at least partly overlap. Hence, this difference does not affect the

“like circumstances” test.

30

31

32

Pope and Talbot, op. cit.,, § 78. Indeed, “the concept of Tike circumstances’ invites an examination of
whether a non-national investor complaining of less favorable treatrment is in the same ‘sector’ as the
national investor ] [...] the word ‘sector’ {having] a wide connotation that includes the concepts of
‘econiomic sector’ and ‘business sector™; SD Myers, op. cit., Y 248 and 250.

Occidental Exploration and Productlon Co. v. Republic of Ecuador, LCIA Case No. UN3467, Final Award’
of 1 July 2003, {173.

Ibid., § 168.
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319.

320.

321.

c) Is sugar substitutable to and competing with isoglucose?

The Claimant has argued that if the domestic and foreign investors supply substitutable
products, they are in like circumstances (Cargill's Memorial, p. 63). In support, it has
referred inter alia to the WTO Appellate Body,'__pursuant to which “a determination of
‘likeness’v[...] is, fundamentally, a determination about the nature and extent of a

competitive relationship between and afmdng products™, |n other wards, according to

“the Claimant, the question is whether.the:fo}eign‘investor “was in a position to atfract

customers that might otherw:se have gone fo the [domestic] operr:ztors"34

By contrast, the Respondent has argued that “a competitive relationship may be one -
factor in the ‘like circumstances’ analysis, but it is not determinative” (Statement of
Defense and Counter-Memorial, p. 119). It has failed, however, to explain which other

“factors” should be taken into consideration.

The tribunals in Occidental v. Ecuador and Methanex have distinguished between “like
products”, which is the test for GATT/WTOQO purposes, and “like circumstances or
situations”, which is the test under the present and other BITs as well as NAFTA®. In
the objnion of the Tribunal, this distinction does not imply .that competitiveness is
irrelevant to the “like circumstancés” test. It rather implies that, alfhough relevant, a
positive ,.ahswer to the substitutability (i) or competitiveness test (i) is neither a

necessary nor a sufficient element of the “like circumstances” fest.
(i) Substitutability of the products

The issue is whether domestic sugar producers or domestic glucose producers may be
“in like circumstances” as the foreign investor, and which of these two categories of

domestic producers is more “like” the foreign inveétor%.

33

35

36

European Communities ~ Measures Affecting Asbestos and Asbestos-Containing products, WTO
Appellate Body Report, WT/DS135/AB/R, 5 April 2001, DSR 2001:VII, 3243, § 99.

SO Myers, Inc., op. cit., 1I251
In Occidental, the tribunal held that “the reference fo in like situations’ used in the Trealy seems to be

" different from that to ‘like products’ in the GATT/WTO," and that whereas “the “situation’ can relate to all

exporters that share such condition, {...] the ‘product’ necessarily relates to competitive and substitutable
products” (1 178). In Methanex v. USA (Final Award on Jurisdiction and the Merits, 3 August 2005, Part 1V,
Ch. B), the tribunal, discussing the “like circumstances” test of Article 1102 of NAFTA, stated that “if the
drafters of NAFTA had wanted to incorporate trade criteria in its investment chapter by engrafting a GATT-
type formula, they could have produced a version of Aricle 1102 stating ‘Each Party shall accord to
investors [or investments)] of another Party treatment no less favorable than it accords its own investors, in
like circumstances with respect to any like, directly competitive or substitutable goods™ (§ 34). The tribunal
concfuded that “Article 1102 is. to be read on its own terms and not as if the words any like, d/rectly :
competitive or substitutable goods’ appeared i in it' (137).

These comparators are chosen for lack of an identical comparator, Cargxll bemg the only isoglucose
producer in Poland. As held in Methanex under Article 1102 of NAFTA, “it would be as perverse to ignore
identical comparators if they were available and to use comparators that were less like’, as it would be
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* /soglucbse and sugar

322. lsoglucose and sugar producers process agricultural commodities (wheat and sugar

beets, respectively) to produce sweeteners for a large number of food and beverage .

~products. They do appear substitutable:

. EC regulations have exphcrtfy recognlzed that isoglucose is a “direct substitute
n37

for liquid. sugar derlved from sugar beet or cane
. Two international tribunals, one under the NAFTA and one under the WTO
Agreement, have determined that high fructose corn syrup (HFCS - isoglucose
produced from corn, chemically identical to isoglucose produced from wheat) is
“directly competitive and substitutable" with sugar, and that the two are in fact

"like" products:

-~ A binational panel convened under Chapter 19 of the NAFTA to examine a
‘ challenge to Mexico's anti-dumping determination on HFCS agreed with
Mexico that sugar and HFCS are "like produéts," explaining that “sugar and
HFCS as sweeteners are like products because they possess a high
sweetening power, similar nutritional properties and caloric contribution, an
equivalent capacity to sweeten,'énd' give volume, texture and appropriate
body for food and beverages. They also have a high and immediate water
solubility and a taste that does not cover other f/avbrs. At fhe same time
HFCS and sugar have no toxic effects and are easy to digest™®.
—~  On 7 October 2005, a WTO panel report stated that “industrial consumers
of sweetener regard cane sugar and HFCS as .interchangeable products for ’

producing soft drinks and syrups™.

37

38

38

perverse to refuse to find and to apply less fike’ comparators when no identical comparators existed”
{(Methanex Corporation v. United States, Final Award of the Tribunal on Jurisdiction and Merits, Part IV,
Ch.B, §17).

See Council Regulation (EEC) No. 1111/77 of 17 May 1977 — Exh. R39; Council Regulation (EEC) No.
1785181 of 30 June 1981 on the Common Organization of the Markets in the Sugar Sector (Official
Journal L 177, July 1, 1981, at 0004), i.e. the first EC regulation that established a common market for
sugar, which recognized that isoglucose is treated as "a direct substitute for liquid sugar obtained from
sugar beet or sugar cane" — Exh. C19; Council Regulation (EC) No. 1260/2001 of 19 June 2001 on the
Common Organisation of the Markets in the Sugar Sector (Official Journal L 178, June 30 2001, at 1),
according to which isoglucose and inulin syrup are liquid substitutes for sugar — Exh. C85.

Review of the Final Determination of the Anti-Dumping Investigation on Imports ‘of High Fructose Corn
Syrup, Originating from the United States of America, MEX-USA-98-1904-01, 3 August 2001, 9[Y 505- 506

WTO Panel Report, Mexico —HFCS Tax, { 8.72.

“Both HFCS and cane sugar [...] may be used, during an industrial process, for the purpose of
sweetenmg products such as the soft drinks and syrups that are involved in the present dispute.
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- The same panel found that HFCS and cane sugar are "like products” for
the purposes of GATT's national freatment provision, Article 11:4%.

. The U.K. Competition Commission observed in May 2002 that “fructose blends of

.va‘ry/'ng strengths can serve as a very close substitute for. sugar, with the term
isoglucose general/y used to refer to a 42 per cent fructose blend, " and that “at
the current sugar pnce level WIth/n the EC, isoglucose would be a /ow—oosz‘

© substitute for sugar if large quant/ttes became available™' .

* /soglbu'co‘se and glucose

323. Although glucose and isoglucose may. be produced from the same starch ‘and at the

same facilities, the end products have different characteristics. For instance, whereas
isoglucose — in particular F55 isoglucose — has the same level of sweetness as sugar,
glucose.is not as sweet. Also, the viscosity of glucose is substantially higher. As a

result, glucose and isoglucose are often net used for the same. purpose in the

‘manufacture of the séme end products. For instance, glucose is used in the

manufacture of baked goods, processed foods, and confectionary products. It is not
used as a sweetener in soft drinks, but rather as a thickener. This was confirmed at the
evidentiary hearing by Gerrit Hueting (TR/Hueting, p. 447, Il. 13-18) and Marcin _
Wie!gus (TR/Wielgus, p. 536, I. 20-p. 537, 1. 4; see also the affidavit dated 23 March
2006 of Larry Hobbs, 16—1 8). it is further confirmed in Kyd Brenner's expert repart
on isoglucose (ER/Kyd Brenner, p. 4, § 9)*2. Similarly, in its Report of May 2002
regarding the merger of Cargill Inc. and Cerastar SA (Exh. R136) referred to above,

40

41

42

Physically, although not identical, HFCS and cane sugar have similar characteristics. [...]. This
sirnilarity is deliberate, since HFCS is designed fo mimi¢ sugar as far as possible. so that it can h be
used.as an alternauve industrial sweetener. {...]

Cane sugar and HFCS may serve the same end-use, i.e.._to be sweeteners in the production of soft
drinks and syrups. Indeed, the evidence sugqests that HFCS was developed mainly as a cost-
effective alternative to sugar for the production of soft drinks.

[...]

The immediate consumers of the sweeteners are the industrial producers of soft drinks and syrups.
The evidence suggests that these producers consider HECS and cane sugar to be completely
interchangeable and will substitute HFCS for cane sugar, if that reduces costs. [...]". (WTQ Panel
Report, Mexico — HFCS Tax, {f] 8.69-8.73; emphasis added)

“The Panel is satisfied that the facts amply demonstrate that, as sweeteners for soft drinks and syrups,
cane sugar and HFCS are in a close competitive relationship and that they undoubtedly can be considered
as “like products’ under Article I11:4.” (WTO Panel Report, Mexico — HFCS Tax, 1] 8.106)

U.K. Competition Commission, Carglﬂ Inc and Cerastar SA, A Report on the Merger, May 2002 — Exh.
R136.

“[llsoglucose was not developed to compete, and does not compete, in the same markets as the product
commonly referred to as ‘glucose.’ Glucose is typically much more viscous and much less sweet than
isoglucose. As a result, it is not generally used in the production of beverages, which is the primary market
for /soglucose Rather, glucose is used in the production of confectionary products alcoholic beverages,
baking, canning (tinning), dairy products, jams, jellies and medicinal syrups.”
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the U.K. Competition Commission in fact specified that “both the conditions ofAsupp/y

and demand for fructose materially differ from those for glucose syrups.”

324. As a result, for instance, “the [glucose] syrups that Pepees producéd in the years 99-

2000 were [...] not delivered to manufacturers.of soft drinks, but to other customers in
the food processing sector’ (TR/Zaczek, p. 869, Il. 6-10). It is thus with respect to sales

to “producers of ice cream, to confectionary producers, and to other customers who

.used starch syrups® (TR/Zaczek, p. 869; Il. 16-17) that Cargill competed with Pepées.

Whereas seventy percent of the isoglucose produced by Cargill was used for

'sweetening beverages, the ‘remaining thirty percent were used in baked goods,

condiments, ice-cream, alcoholic beverages and processed foods}

325. The Respondent has argued that since isogluccse is a product obtained from glucose

. 326.

or its polymers, and “the know-how, inputs, equipment and production processes relied
upon by producers of glucose and isoglucosé are the same” (Poland’s SPHB, p. 54),
Cargill belongs to the glucose syrups producers (Poiand’s FPHB, p. 66). The Tribunal
failé fo see how this argument supports the propositionwthat isleucoSe and glucose
producers afe “in like circumstances”. Equally, thé facts that Cargill's isoglucose
production lines produce dextrose, that Cargill has capmred seventy percent of the
glucose market in Poland, and that in the process of producing isoglucose Cargill
produces glucose syrup, does not lead to a conclusion of likeness between glucose -

and isoglucose®.

in addition, the fact that “the Polish sugar industry has been long-established and
infegral to Poland’s agricultural sector”, while “Cargill’s production line in Poland is
fledgling and uncen‘ain,- and represehts a minuscule component of its agricultural
sector”, that “sugar has the overWhelming majority of the mérket for sweeteners,” while
identified consumers of is'églucoée in Poland “are a narrow field of commercial
producers of beverages”, and that “some industrial consumers of sugar have
defermined that their customers prefer that they do not‘us'e isoglucose in place of
sugar’ (Poland’s Statement of Defense and Counter-Memorial, p. 123), do not
constitute elements which may lead tb the conclusion that domestic sugar producers

and Cargill are not “in like circumstances”.

43

Similarly, the fact that Cargill neither produces nor has the capacity to produce sugar, and that sugar
producers, in turn, neither produce nor have the capacity to produce glucose or isoglucose, does not
constitute an argument supporting the absence of competition between sugar and isoglucose or the
existence of a competitive relationship between glucose and isoglucose. Finally, the mere fact that Polish-
owned producers of glucose syrups would have the possibility to produce isoglucose and that Polish- and
foreign-owned entities expressed their interest in obtaining a share of the isoglucose quota in Poland does
not support a finding of “likeness of circumstances” between producers of isoglucose and producers of
glucose. ’ : )
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328.

329.

330.

331.

Finally, the fact that after having converted to isoglucose ~ and having therefore
invested in certain specific storage eqﬁipment - sweetener users tend not to revert
back to using sugar‘ but would rather acquire isoglucose from abroad, does not affect
the above analysis. When users initially select their sweetener, sugar and isoglucose

do compete.

The Tribunal does not ignore that glucose and isoglucose may be substifuted in the
prqducﬁon of prooessed foods,jsuch ‘as jams, baked goods and confectionary
products. For the purposes of the likeness test, however, it must determine which
investors — investors in sugar or inVestors in glucose - are closer to the investor in
isogluco,se.> In this respect, as stated "above, glucose and isoglgcose are
complementary rather than substitutable products in certain markets. By contrast,

isoglucose and sugar are competitive products in all markets. As a result, producers of

- isoglucose and sugar must be deemed more “in like circumstances” than producers of

isoglucose and glucbse.
(ii) Competition between the products

The justification of the 12 March 1999 amendment to the 1994 Sugar Law provides that
“the limits to the production of isoglucose, which is manufactured mainly from imported
raw materials; is highly competitive with sugar manufactured from sugar beets. [...]
Therefore high isoglucose production would be related to drastic reduction in the
cultivation area of sugar beets, and hence also to a reduction in sugar production”
(Exh. C38). | '

Various Polish government officials have acknowledged in pﬁblic statements that.
isoglucose and sugar compete directly, and thét any increase in quotas for isoglucose
Would have to be offset by a quota reduction’ for sugar. For instance, the “Reply of the
Minister of Agriculture to the question No. 1244 on the.proposed amendments fo the
so-called Sugar Act’ issued on 11 January 1999 (Exh. C35), brovided, in part, as

follows:

The limit on isoglucose production is introduced .in the territory of the
Republic of Poland, since the production of isoglucose [...] is a serious
competition to. the sugar produced from sugar beet. Isoglucose [...] is chiefly
used as a sweetener. Therefore, a high production level of isoglucose would
entail a dramatic fall in the sugar beet crop, and consequently in the sugar.
production. : ' ’

Polish officials also acknowledged the direct impact of the production bf isoglucose on

sugar consumption in the food industry and the threat that isoglucose represented with
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t*. The competitive relationship between

respect to the stability of the sugar marke
isoglucose and sugar producers has also been recognized in official documents (see
the Justifications to the Resolutions of the Council of Ministers of 12 November 2001

(Exh. R283) and 30 July 2002 (Exh. R297)).

d) Is there a pohcy objectlve or publlc mterest whlch could justify
consrdermg that Carglll and sugar producers are not in “like

cn’cumstances "y

~ 332. Once it is establishéd that the products at issue compete, a “diﬁ‘erence in treatment of

their producers will presumpz"/‘ve/y violate nat/'ohe/ treabtment unless they are justified

by a policy objecz‘/ve or pub/lc interest W/’IICh is not in and of itself discriminatory™®.

333. Accordingly, it is only if Poland has failed to grant Cargill national treatment that the
Tribunal will have to inquire whether economic and social reasons justify the
differentiation and lead to a finding that Cargill and domestic sugar producers are in
fact not in like circumstances. ThlS inquiry may thus be deferred (see | 379-385

below)
e Is the Polish sugar industry in the aggregate the proper comparator?

334. Article 11:1 of the Investment Treaty implies a companson between the foreign mvestor

and a domestic investor.

" 335. The Respondent, on the one hand, has argued that the like circumstances requirement
precludes a comparison of Cargill with the entire sugar industry (Poland’s Rejoinder,
p. 161), as “by definition, Cargill — a Single cempany with an industry — is unlike an
industry as a whole” (?oland’s Rejoinder, p. 162). The Claimant, on the other hand,
has argued that “the entire isoglucose industry in Poland is owned by a single U.S.
investor. Thus, the proper comparator for Clalmant is the Polish sugar industry”

(Cargill's Reply, p 93).

e See, for instance, statements made by members of Parliament, such as Marian Dembirnski {(Exh. C27) and

Marek Kaczynski (Exh. C53), by Minister of Agriculture JaceK Janiszewski (Exh. C35), by Deputy Minister
___of Agriculture and Food Economy Leszek Kawski (Exh. C39 and Exh. C118), by Deputy Minister of

Agriculttre Kazimierz Gutowski and Secretary of State in the Foreign Ministry Danuta Hiibner (Exh C82),
and by representatives of Polish sugar producers (Exh. C54 and C56).

Pope and Talbot Inc., op. cit, § 78; see also SD Myers, op. cit. (quoting OECD National Treatment for
Foreign Controlled Enterprises), “more general considerations, such as the policy objectives of Member
countries could be taken into account to define the circumstances in which comparison between foreign-
controlled and domestic enterprises is permissible inasmuch as those objectives are not contrary fo the
principle of national treatment” (Y] 248); and Gami Investments, Inc. v. United Mexican States, Award, 15
November 2003, finding no national treatment violation where “a reason exists for the measure which was
not itself discriminatory,” and reaching the conclusion that “that measure was plausibly connected with a
legitimate goal of policy {...] and was applied ne/ther in a discriminatory manner-nor as a disguised barrier
to equal opportumty (7 114).
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337.

338.

339.

340.

To decide fhis issue, the Tribunal must first take account that there is only one
isoglucose produéer in_Poland. As a result, this producer benefits from the entire
isoglucose quota and is subject to no “limit” in the sense of Article 11 of the 2001
Sugar Law. It thus makes.sense to compare the holder of the entire isogl’ucose quota

with whomever holds the entire sugar quota, here the totality of the sugar produCers.

The Tribunal further takes ‘int‘o consideration Cargill's argument that the national and

EU isogiucose quotas limited its production (because they were below demand), while

the aggrégate sugar quota did not limit any sugar producer in its production and sales
(because it was equal or above demand). fn sum, the Claimant finds that due to the
imposition of isoglucose quotas below market demand, Cargill was accorded less
favorable treatment than each and all of the sugar producers in Poland (see f{] 346
below). It derives from Cargill's argument that if any of the domestic sugar producers is
unable to freely compete with other sugar_produceré to satisfy market demand, this
can only be due to the limit allocated to each producer, and not to the global or

aggregate quota on sugar production.

On this basis, the Tribunal comes to the conclusion that the Claimant was right in
comparing itself to the sugar industry as a whole. It would have been wrong for the
Claimant to refer to any specific domestic sugar producer, since any. such reference
would also have taken into consideration the individual limit allocated to that producer

and would thus have distorted the comparison.
f) Conclusion

Considering that there is no domestic isoglucose producer to be compared to Cargill for
purposes of determining whether thé latter did not enjoy a treatment as favorable as
that acodrded to the former, that sugar and isoglucose producersA are in the same
economic or business sector since 'sugar and isoglucose are substitutable and
competing products, and that theré is no requir_emént that the foreign domestic

isoglucose producer be compared to a speéiﬂcaﬂy designated sugar producer rather

~ than to the sugar industry as a whole, the Tribunal reaches the conclusion that Cargill

and domestic sugar producers are in like circumstances, subject to its reviewing

whether a policy objective or public interest justifies a contrary conclusion. As

~ mentioned above, this last issue will be discussed below (see [y 379-385).

3.3.3 s there a violation of the national treatment guarantee? .

In application of the wording of the Treaty, the Tribunal will cohsider that there is a

breach of Article I:1 of the BIT if the treatment accorded to foreign investments is less
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342.

343.

344.

than the most favorable treatment accorded to nat'iona! investments®. As the Claimant
rightly emphasizes, the absence of assurances or representations is irrelevant to this

determination. Indeed the only relevant inquiry is “whether the effect of the quotas

- denied Cargill treatment ‘at least as favorable’ as that accorded sugar producers”

(Gargil's FPHB, p. 53).

Prior to drscussmg the treatment accorded Cargill (b), the Trrbunal will address the .

' questlon whether a drscrrmmatory intent based on nationality is required as Poland

-contends (a).

a) Is it necessary that the host State have a dlscrlmlnatory mtent based on

natlonallty’)

According to the Respondent, the Claimant should have demonstrated that the
difference in the treatment was based on its foreign nationality. In other words, it
should have shown that the Respondent intended to discrimihate against Cargill on the
basis nationality. The Respondent submits that there was no such ‘intent, given that
any investor in the production of isoglucose would have been subject to the same

treatment as Cargr!l regardless of its natlonahty

Article 1I:1 of the Treaty is.an objective provision: it requires that (i) there be a foreign
investor, (i) this foreign investor be in like circumstances with a national investor, and

~ (iii) the host State fail to grant the foreign investor as favorable a treatment as that

accorded to the domestic investor. If the three conditions are satisfied, there is a

breach of the national treatment guarantee.

This conclusion is in no way in conflict with the reasoning in Feldman v. Mexico®,

referred fo by the Respondent. Quite to the contrary:

ft is clear that the concept of national treatment as embodied in NAFTA and
similar agreements is designed to prevent discrimination on the basis of
nationality, or “by reason of nationality.” [...] However, it is not self-evident
[...] that any departure from national treatment must be explicitly shown fo
be a result of the investor’s nationality. There is no such language in Article
1102. Rather, Article 1102 by its terms suggests that if is sufficient to show
less favorable treatment for the foreign investor than for domest/c mvestors
in like circumstances.

46

47

- If we assume for the sake of argument tHat even though the Claimant was the only isoglucose producer in

Poland, it was allocated a limit, i.e. a portion of the aggregate quota on isoglucose, then the test, under
Article 1l:1 of the Investment Treaty would have been the following: (1) was the isoglucose producer
accorded less favorable treatment than sugar producers as a result of the imposition of different quotas
(which are the basis for the subsequent determination of limits)? And (2) was the isoglucose producer
accorded less favorable treatment than any of the domestic sugar producers as a result of the allocation of
limits? Only the first issue is under examination in the present instance (see also Pope & Talbot).

" Feldman v. The Unrted Mexican States, 1CSID Case No. ARB(AF)/99/1 Award, 16 December 2002.
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[.]

[Rlequiring_a_foreign investor to prove that discrimination is based on his

- nationality could be an_insurmountable burden to the Claimant, as that
information may only be available to the government. [...]. If Article 1102
violations are limited to those where there is explicit (presumably de jure)
discrimination against foreigners, e.g., through a law that freats foreign
investors and domestic investors differently,‘ it would greatly limit the
effectiveness of the national treatment concept in protecting foreign
investors. ({f 181 and 183)*. (Emphasis added)

In sum, for purposes of the application of the national treatment guarantee, it may be

left open whether the Respondent imposed national and negotiated EU quotas with the
intent to protect the interests of its nationals to the detriment of the foreigner. Only the
impact or result of the quotas must be ‘examined. Since isoglucose and éugar are “in
like circumstances”; according less favorable treatment to the isoglucose pfoduc_:er
which is in fact a foreigner protected by an investment treaty, amounts to a breach of

the national treatment guarantee under such treaty.

" b) Was Cargill not accorded treatment as favorable as thg‘_mgg(@vgrablev

treatment accorded to Polish-owned sugar producers?

Cargill argues that in order for its investment to have enjoyed the national treatment
guaranteed by the Treaty, the national and EU quotas should have been based on its
production capacity énd‘ on market'demand. As the quotas were not based on these
criteria, Cargill alleges that the national quotas addpted (i) and the EU quotas
negotiated by Poland (iiy led to a treafment of Cargill's investment which was less
favorable than that accorded to domestic su'garprod'ucers. Specifically, it contends that
national quotas allowed it to “produce at only about two-thirds of its capacity” and that
the EU quota limited its “production to less than one-third of its capacity” (Cargill's
Memorial, pp. 66-67). At the éame time, the sugar producers were able “fo meet 100

percent of domestic demand’ (Cargill's Memorial, p. 67).
(i National quotas

The Tribunal has noted that the Justification to the Resolution of 12 November 2001
fixing the first national quota provided that this quota had been determined in
consideration of, inter alia, the fact that Poland had initiated isoglucose production at
the end of 1998, as well as in consideration of production opportunities, and of demand

of companies utilizing isoglucose (Exh. R283). It has also noted that the Respondent

48

See also Pope and Talbot, op. cit., in which the tribunal ‘presumed that discriminatory treatment of foreign

. investors in like circumstances would be in violation of Article 1102, “unless they have a reasonable nexus

fo rational government policies that (1) do not distinguish, on their face or de facto, between foreign-owned
and domestic companies, and (2) do not otherwise unduly undermine the investment liberalizing objectives
of NAFTA” (1] 78).
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has argued that “the process of seiting the A and B quotas for sugar, isoglucose and
inulin syrup for a given accounting year relied to a signiﬁcant extent on determination
of actual production” (Poland's Statement of Defense and Counter-Memorial, p. 45;
see also Poland’'s FPHB, p. 56, and Poland’s SPHB, pp. 42-43).. Indeed, the
Respondent. has recurrently: stated that “the Polish and EU regulatory frameworks for

' setting quotas are based on actual sales or actual production during a pre-referenced

period of reference™ (Poland’s St_atemgénf of Defense and Cqunter-Memo'riél, p. 113).: o

}Having said that, three questions arise:

o  Has Cargill proved that the national quotas prevented it from producing and

selling isoglucose at its full capacity and from satisfying market demand?

. Has Cargill proved that sugar quotas did not prevent domestic sugar producers

from satisfying market demand?

. Is the difference, if any, between the freatment accorded fo Cargi!l and that-

accorded to domestic sugar producers justified?

*  Has Cargill prdved that the national quotas prevented it from producing and

selling isoglucose at its full capacity and from satisfying market demand?

To answer this question, the Tribunal first needs to review Cargill's production capacity

and its selling capacity during the national quota period.

The Claimant argues that its “isoglucose production capacity reached 80,000-85,000
MT (commercial) in March 2001, over eight months before the first quota level of
42,200 MT (dry) (59,436 MT (commercial)) was determined, and over a year and a half

.before that quota became effective” (Cargill's Reply, p. 59). According to Cargill's

expert, if the first quota-had not been introduced, Cargill's sales would have steadily

~ increased in 2002 to reach a volume of sale of 85,000 MT commercial quantity (60,360

MT dry mass) at the time the first national quota became effective (2™ Haberman
Expert Report, { 2.5, Exh. C111) and 120,000 MT commercial quantity in July 2003 at
the time the second national quota became effectivé,’ which would have represented
an increase in production and sale of 35,000 MT commercial quantity in 8 months.
Based on an extrapolation, Cargill claims that it would have sold 54,189 MT dry mass
'during the first quota period, i.e. approximately 83,336 MT comrhercial quantity, while it
was capped at 42,200 MT dry mass (59,437 MT commercial quantity) through the

imposition of the first quota.
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351. Would Cargill have been able to hroduoe and sell such a volume of isoglucose
between 1 October 2002 and 30 June 2003? For the reasons set forth immediately
below, the Tribunal is satisfied that Cargill had an actual capacity of 83,336 MT

commercial quantity during the first quota period, and would have been able to sell its

production.

352. Between 1998 (Cargill's first investrﬁents in the production of isoglucose in Poland) and

October 2002 (the beginning of the first domestic quota period), no quotas were

imposed on the production of isoglucose. At that time, Cargill's domestic sales

volumes were the following:

2,903 tons dry mass in 1998 (4,090 MT commercial quantity -~ Exh. R1?5);

7,301 tons dry mass in 1999 (9,903 MT commercial quantity according {o the
Record of Inspection of the audit performed on 22 August 2001 — Exh. C89;
Exh. R125);

14,946 tons dry mass between 1 October 1999 and 30 September 2000 (see
Cargill's “Applieatio’n'for A and B Isoglucose Limits for 2003/2004 Settlement
Year” — Exh. R210); ) »

‘ 17,494 tons dry mass in 2000 (see Cargill's “Application for A and B [soglucose

Limits for 2003/2004 Settlement Year” — Exh. R210; Exh. R125; 24,639 MT
commercial quantity according to the Record of Inspection of the audit performed
on 22 August 2001 - Exh. C689; Exh. R125);

22,455 tons dry mass between 1 October 2000 and 30 September 2001 (see
Cargill's “Application for A and B Ispglucose Limits for 2003/2004 Settlement

Year’ - Exh. R210);

27,584 tons dry mass in 2001 (see Cargill's “Applicaﬁon for A and B Isoglucose
Limits for 2003/2004 Settlement Year” — Exh. R210; 38,851 MT commercial
quantity — Exh. R133); '

- 40,000 tons dry mass between 1 October 2001 and 30 September 2002 (see

Cargil’s “Application for A and B Isoglucose Limits for 2003/2004 Settlement
Year” — Exh. R210).

353. It results from these figures that, before the imposition of the first national‘quofa, Cargill

was rapidly increasing its sales. Until the imposition of the first national quota, Cargill's

domestic sales in fact increased as follows:
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. by about 250% between 1998 and 1999;

. by about 240% between 1999 and 2000 (according to the Record of Inspection of
the audit Berformed on 22 August 2001, “for seven months of [the] year [1999]
overall sales of isoglucose was 20,563.12 tons [...] which constituted 151,77% of
sales for the analogous period of the previous year, which was 13,548.55 tons
[...] and with respect to sales for the year 2000 it ‘consﬁfut;éd 83.45%" (Exh. C69);

and
. 'by about 150% between 2000 and 2001,

354. Or, for yearly periods which start in October i.e. the month when the first domestic

quota period was imposed, Cargill's domestic sales increaéed as follows:
. by about 150% between the 1999/2000 period and the 2000/2001 period; and
. by about 178% between the 2000/2001 period and the 2001/2002 period.

355. With respect to the level of domestic demand and production capacity, it goes without

'saying that they were necessarily equal or superior to actual sales.

356. In October 2002, the first national isoglucose quota was imposed at a level of 42,200
tons dry mass. During the first national quota period (1 October 2002 to 30 September
2003), Cargill's sales reached the quota (Exh. R154; they amounted to 43,900 tons dry
state according to Exh. R211). Whereas, as indicated above, the progression of
Cargill's domestic sales in the years prior to the first domestic quota period always
increased in excess of 150%, when the first quota was imposed, the increasé was only
109% between the 2001/2002 period and the first domestic quota period.

357. The Tribunél notes that Cargill has adduced a number of contracts with important
“industrial consumers that were negotiated before the first quota (] 144-152 below),.
but did not produce a full set of contracts c‘overir’a‘g its entire pfoduction capacity. The
Tribunal nonetheless finds that the evidence on record is sufﬁc,ientvto‘ establish that
Cargill could have made sales up to its full production capacity at the time. In addition
to the contracts on record, the Tribunal takes into account the facts that the isogiucose
market was expanding and that the prospect of the imposition of domestic quotas must
necessarily have deterred cdmmercial users from committing to buy from Cargill. It is
thus reasonably satisfied that a demand equal to or above Cargill's capacity production

would have existed during the first national quota period.'
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Thus, there is conclusive evidence that during the first quota period, Cargill's
production capacity and domestic demand were above Cargill's sales, and that the

quota constituted a ceiling which prevented Carg-ili from selling ét its then full capacity

- and satisfying market demand.

Now, the Tribunal must turn to the second nationa.l quota which was set at 62,200 MT
dry mass (87,606 MT commercial quantity) ,her year from 1 July 2003 to 30 April 2004.
Based on the evidence adduced arid the increasing sales when no quotas existed, the
Tribunal is satisfied that Cargill would havé been able to reach a production of 120,000
MT commercial quantity at the time of the second quota in July 2003 and that there

was a demand for such quantity.

In the second quota peridd,‘ Cargill's actual sales did not remain at the 40,000 tons (dr
43,900 tons) dry mass reached during the first quota period, but wenfup fo 52,167
tons dry matter (73,475 MT commercial quantity) (Cargil's Reply, pp. 59-60;
Exh. R212) or even to 58,136 MT dry mass accordihg to 2™ Haberman Expert Réport
(Exh. C111, 9 2.33). '

Although'thé Claimant did not sell 62,200 MT dry matter of isoglucose — corresponding
to the second dbmestic quota — between 1 July 2003 and 30 June 2004,-it cannot be
assertively stated that the Claimant failed to reach the second domestic quota level. In
fact, as explained immediately below, it is highly likely that the-second domestic quota,

just as the first domestic quota, limited the Claimant's domestic sales of isoglucose.

The second quota was set at a level of 62,200 MT dry matter, and was to be in effect
from 1 -July 2003 until 30 June 2004. On 1 May 2004, however, the EU quota on
isoglucose became effective. As a result, the second domestic quota was in effect only -
durina a period of ten months, until 30. April 2004. According to Mr. Haberman's
Second Expert Report, between 1 July 2003 and 30 June 2004, the Claimant sold
58,136 MT dry mass of isoglucose (Exh. C111, p. 7,  2.33). Of that amount, the
Claimant sold 51,250 MT dry mass between 1 July 2003 and 30 .April 2004 (1%
Haberman Exper’i Report, Appendix 3 - Exh. C8). In other Words, the Claimant sold
82% of its annual un.ota during the first ten months of the second domestic quota
périod, that is nearly 5/6™ of its quota in a period of time edual to 5/6" of the second
domestic quota period. It results from this figure, as well as from the established
domestic demand for isoglucose and the Claimant's production 'capacity, that if the
Claimant had not been restricted by the EU quota dufing the last two months of the

s_econd,domestic quota period — i.e. if it had been entitled to sell 62,200 MT dry mass
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in total during that period = the Claimant would most likely have reached the second

national quota amount.

363. The experts called by both parties agree that the EU isoglucose quota for May and

364.

June 2004 amounted to 4,464 MT dry mass (see 2™ Stanley Expert Report, f13.25 -

" Exh. R217 according to. which “the only add/z‘/ona/ requzrement was that during the

'per/od from 1 May 2004 to 30 June 2004 the quota was not to exceed 4 464 MT (net).

‘However the actual annual [domestac] quota was. not decreased’ see also 2™
. Haberman Expert Report, | 2.32). Indeed, both experts converted the annual EU
- ‘quota into a monthly qUota to determine the quantity of isoglucose that the Claimant

was allowed to sell in May and June 2004. If the Tribunal follows the experts’
,explanat:ons (although it would seem to the Tribunal that within each yearly quota

-period, the Claimant was entitled to distribute its sales as it saw fit and that the annual

quota should therefore logically not be converted into a monthly quota), given the
imposition of the EU quota on isoglucose on 1 May 2004, it was not possible for the
Claimant to sell 62,200 MT dry state of isoglucose during the second national quota
period unless it had already sold 57,736 MT dry state by 30 April 2004.

In any event, it appears very likely that the impbsifion of the first national qUota :

disoo‘uraged' actual or potential isoglucose users from purchasing isoglucose from the

‘ Claima,nt. Accordingly, even if the Tribunal were not to rely on the above assumptions

regarding the quantities of isoglucose that would have been sold during the second
national quota period in the absence of the EU quota during the months of May and
June 2004, and even if the Tribunal were consequently to conclude that the Claimant’s

» sales did not reach the second domestic quota, it could reasonably be held that

Cargill's failure to reach the sécond domestic quota amount was not the result of the

‘absence of demand for isoglucose or of the Claimant's incapacity to produce the

necessary quantities of isoglucose, but rather the ansequence of the fact that the first
domestic quota had the effect of diséouraging customers from purchasing isoglucose.
The Tribunal is thus of the opinion 'tﬁat Cargill was prevented from producing and
selling at its full capacity during the second national quota period.

365. The fact that, as argued by the Respondent (see Poland's Statement of Defense and

Counter-Memorial‘, pp. 115.and 116), the first and second national quotas

accommodated the Claimant's declared production capacity in the year prior to the

‘announcement of the quota in question, is of no help to the Respondent's case. Given

that isoglucose was a new product and. that the Claimant was investing in its facilities

so as to expand its production capacity to satisfy the increasing market demand,
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relying on sales volumes of the prior year was no guarantee that the quotas would

allow the Claimant to sell at full capacity for the following year.

Furthermore, the Tribunal cannot follow the Respondent when it argues that it could not
have been aware of domestic market demand for is;og!uco.se‘ Indeed, the Respondent
should have known that demand would reach at !eést 120,000 MT commercial
quantity, since it could not have been unaware of the two reports of the Technology .

University of £6d2, namely the report commissioned by the Ministry of Agriculture itself

-in 1998 (Exh. C154) and the report comAmissioned‘ by Cargill from the same university

in 2000 (Exh. C14). The former report estimated'isoglucose demand in Poland in the
beverage market alone at 100,000 tons dry mass (140,000 MT commercial.quantity) in
1997 (f 4.1) and growth in overall sweetener consumption at 1.5% annually (] 4.2).
The report even projected that demand for isoglucose in 2002 would reach “
approximately 153,533 tons dry mass (216,244 MT commercial quantity) (] 4.2). At the
hearing, Ms Kasperowicz explicitly declared that she was aware of the report
commissioned by the Ministry of Agriculture (TR/Kasperowicz, p. 946, I. 3 — p. 947, 1.

~ 11) and that she did not question its accuracy (TR/Kasperowicz, p. 958, Il. 1-5).

367; In any event, Poland kﬁew that isoglucose was a new product, that Cargill had invested

in its isoglucose production facilities s0 as to satisfy market demand, and that Cargill's
production ‘capacity was rapidly .increasing. In May 2001, one month before the
enactment of the 2001 Sugar Law, the Chief ’o_f Staff of the Minister of Agriculture,
Mr. Zagurski, aﬁended an opening ceremony at Cargili's Bielany Wroclawskie plant,
celebrating Cargill's planned expansion of its isogmcose capacity to 120,000 MT
commercial quantity (see Exh. C63). » ’

- 368. In addition, in August 2001, three months before setting the first national quota le\/el

the Respondent performed an audit of Cargill's facilities, which showed bath the
productlon.oap_a‘oity that Cargill had already installed and the production capacity that »
was in the process of being installed (Exh. C69). This audit also showed that Cargill
had in place specific contracts or letters of intent to sell approximately 54,000 MT
commercial quantity of isdgiucose (Exh. C69 and Exh. C67). Specifically, the audit
showed that Cargill had a three-year contract with Coca-Cola for the sa)é of 20,167 MT
commercial quantity of F42 isoglucose, and a letter of intent from Pepsi for 33,766 MT
commercial quantity of F55 isoglucose (Exh. C69). The audit further showed that, in

‘the course of a year, Cargill's sales of isoglucose had increased by 51%, indicating

that Cargill's planned expans‘ion was suppoited by the existihg demand.
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369. As a result, Poland could not have been unaware that by setting isoglucose national

370.

371.

372.

373.

quetas on the basis of past production, it would prevent Cargill from satisfying market

demand and producing and selling isoglucose at full capacity.

Finally, with respect to the Respondent's allegation that the Claimant's production
capacity was unknown to it when the quotés were set, the Tribunal notes, inter alia,

t‘hat_ on 7 December 1999, Mr. Hueting communieated,to M. Plewa,»Undersecretary of

- State- in the ‘Ministry of- Agriculture -and Rural Developriient, an “expert opinion - *

elab,o(ated by [Cargill's] tearn of experts”, the contents of which had been discussed
“with the Association of Producers of Starch and its Derivatives in Poland” (Exh. R98).
This expert opinion provided the following information regarding-Cargill's production
capacity: ' '
Production capacity may and will keep pace with the demand for high quality
sweeteners. In 1999 this capacity reached 40 thousand fons, and in 2000 it
reached the level of 80 thousand tons to obtain subsequently the level of

120 thousand tons in 2002. Production of 120 thousand tons will fully cover
the demand for isoglucose. (Exh. R98)

* Has Cargill proved that sugar quotas did not prevent domestic sugar
producers from sat/sfylng market demand?

The guarantee of national treatment is breached if the foreigner is not accorded
treatment as favorable as the Polish sugar producers. The application of the test thus
implies review of the treatment accorded to the sugar.producers under the sugar
quotas. '

Between 1999 and 2002, sugar quotas were already in effect based on the 1994 Sugar
Law. The method for fixing quotas under the 1994 Sugar Law provided that quotas on
sugar production were based on actual production, not on present or future production
capacity (Article 4:2). ‘ ‘

To support its allegation that sugar quotas allowed sugar producers to oversupply the
domestic market and to prove market demand for sugar, Cargill relied on domestic

consumption figures. Domestic consumption of sugar — which is naturally below or

“equal to production®® — was 1,590,000 MT in 1999, and has remained at about the

same level ever since (Exh. C95; Exh. C123). As a result, Cargill argued that the
domestic quotas on sugar, which amounted to 1,590,000 MT for the first quota period
(Exh. C72), and, to 1,622,200 MT for the second quota period (Exh. C83), were first

equal to and then above market demand.

- 49

Subject to imports, but imports were negligible (Exh. C95).
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Minister Kalinowski, on the other hand, declared at the hearing that “from the middle of
1995, with some ups and downs, the production was equal to demand’
(TR/Kalinowski, p. 1070, ll. 20-22; emphasis added‘). Production amounted to

~approximately 1,805,000 MT in 1999/2000, approximately 2,013,000 MT in 2000/2001,

and ‘approximately -1,602,000 MT in 2001/2002 (Exh. C95). As a consequence,
according to Minister Kalinowski's statement, sugar quotas (1,590,000 MT during the
first quota period (Exh. C72) and 1,622,200 MT during the second quota period (Exh.

C83)) were below domestic demand.

375. The exact level.of domestic demand for sugar® cannot be determined on the basis of

376.

377,

the evidence, given the existence of a quota on sales of domestic sugar singe the 1994
Sugar Law. In any event the following conclusions may be drawn from the evidence
on record, specifically from Exhibit C95 (“Sugar Market —~ Current Situation and:

" Perspectives — Table lllustrating the Production, Consumption, Import and Export of

White Sugar in Poland”):

. The fact that “domestic use” has steadily remained at 1,590,000 MT between
1999/2000 and 2002/2003 and reached 1,600,000 MT in 2003/2004 (that is at
the time of the second national quota under the 2001 Sugar Law) seems to

indicate that “d'ome'stic use” corresponds to sales of domestic sugar.

. The existence of (fluctuating) .imports combined with the fact that sales of
- domestic sugar seem to have reached the domestic sugar quota strongly indicate

that domestic demand.was above the level of domestic quotas.

. This said, imports -were negligible as compared to quantities of domestic sugar
sold in Poland, which tends to indic_ate that demand for sugar was only slightly

ahove the leval of aquotas.

Considering the above, the Tribunai cannot exclude the poséibility that domestic

demand was higher than the level of sugar quotas, and that, as a result, contrary to

" what is argued by the Claimant (Cargill's Memorial, p. 67), sugar producers were in fact

not able to meet 100 percent of domestic demand. This being so, the difference, if any,

between the domestic demand and the level of ‘sugar quotas, was not significant.

Nevertheless, there is no doubt for the Tribunal that the foreign isoglucose producer
was affected by the.existence of a domestic quota to a greater ext'ent,than domestic

sugar producers. Indeed, the method of fixing quotas based on pest production is

50

It is indeed not possible, on the basis of Exh. C95, to determine the portion of imported sugar that was sold
on the domestic market and the portien that was re-exported.
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bound to prejudice any new investor which seeks to expand its production, as

compared to any long-established investor with a stable production capacity.

As a result, the Tribunal concludes that not only does the. record provide some
indication that domestic~ quotas on isoglucose constituted a compromise between the
interests of the Claimant and those of sugar producers (see Exh. C73), but it also
provides strong evrdence that the foreign isoglucose producer has been hmlted by
domestic - lsogluoose quotas to a more srgnlﬁcant extent than sugar producers by
domestic sugar quotas. Accordingly, the foreign mvestor was not granted treatment as -

favorable as that accorded to domestic. producers.

* Is the difference between the treatment accorded to Cargill and-that accorded

to domestic sugar producers justified?

Given the Tribunal’s finding that the treatment accorded to the foreign producer is less
favorable than that accorded to domestic sugar producers, the question arises, as -
explained above (see § 333 above), whether there is a justification for such a

difference in treatment.

The Respondent has argued that “no fewer than seven compelling economic and social
reasons — wholly unrelated to Cargill’s nationality of ownership — explain any purported
differentiation between sugar and isoglucose” (Poland’s Statement of Defense and -
Counter-Memorial, p. 125). To support this allegation, the Respondent quoted Poland’s
Position Paper in the Area of “Agriculture” for the Accession Negotiation with the EU of

9 December 1999, which reads as follows: -

The tradition of sugar beet planting and sugar production in Poland has been

~ followed for over one hundred years. Every year sugar beets are planted on
average on the area of 400,000 [hectares]. This is one of the most important
agricultural crops. Most plantations are located in south-castern. and north:
eastern Poland, i.e. in regions where industry is underdeveloped and which
are threatened with the biggest unemployment. Revenues from sugar beet
sales are an important item in the household budget of many agricultural
families. Further reduction in the area planted to sugar beets, for which
Poland has very good natural scil and climatic conditions, without any
alternative sources of income may result in the lower living standard of
farmers and a burden for the national budget due fo social benefits to be
paid to farmers and their families.

The Respondent argued that “fo the extent that [its] decisions regarding setting of
sugar quotas reflected Poland's desire to avoid the closure of sugar beet farms and the
associated rural instability, they ref/eoted an EU-directed policy priority, not evidence of
discrimination against Cargill on account of its U.S. nationality of ownership” (Poland’s
Rejoinder, p. 174), |
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The Tribunal has carefully reviewed these arguments and understands the economic
and social importance of sugar beet revenues for the Polish national economy. On the
basis of the Respondent's explanations, however, it is unable to reach the conclusion
that less restrictive quotas would necessarily have led to a lower standard of living of
farmers and a burden for the national budget, in; partic:‘u!ar if oné considers that

isoglucose is made of wheat, which is itself an agriculturai product.

That “Cargill’s record-of production énd capacity in Poland wére uncertain at best [...][,
that] there is no evidence that Cargill -or its wheat suppliers constitute critical
agricultural sectors located in economically-depressed regions, where families are

dependent on their production [,] [and that] neither Cargill nor wheat producers enjoy

-the natural comparéti\(e advantage that Poland highlighted to the EU Commission”

-(Poland’s Statement of Defense and Counter-Memorial, p. 125) does not explain in

what way the production and sale of isoglucose in Poland constituted such a threat to
the sugar agricultural sector that domestic quotasv on isoglucose were to be imposed
based on a past prbduct_io'n reference _perioAd.' In-addition, the alleged “evidence that
decision-makers.in Poland had concerns regarding isoglucose as a product tainted by
genetic modification” (Poland’s Statement of Defense a.nd Coqnter-Memorial, pp. 125-
126) does not provide a reasonable justification to the difference in treatment resuilting

from quotas imposed on sugar and isoglucose.

The Respondent. has also argued that “the overriding need to introduce an Act [on

sugar isoglucose quotas] in Poland ‘derived’ from the requirement to implement the

 provisions of the Association Agreement between Poland and European Communities

[...]" (Poland's Statement of Defense and Counter—Memoria!, p. 125, fn. 620), that a
“major precondition for Poland’s economic integration into the Community [was] the
approximation of that country’s existing and future legislation to that of the Community”
(Poland’'s Statement of Defense and Counter-Memorial, p. 125, fn. 620), and that

“Poland’s approach to determining isoglucose quota levels accorded with Idng-standing

| methodologies adopted by the EU’ (Poland’s Statement of Defense and Counter- -

Memorial, p. 126, § 214). In response to these arguments, the Tribunal notes that, as
explained in more detail below (éee 1191 462-467), there was no requirement under EU
law that Poland impose national quotas prior to its accession to the EU. As a result, EU
law cannot be invoked as a justification for the less favorable treatment accorded to

isoglucose.

In ;;onclusion, the Tribunal can find no compelling economic or social reason justifying
a determination that domestic sugar producers and the foreign isoglucose producer are

not in like circumstances. As a result, the difference between the treatment accorded to
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the foreign investor and that accorded to domestic investors in relation to national

quotas constitutes a violation of the national treatment guarantee.
(i) EU quotas

The Tribunal must ask itself the same questions as those identified above (f 348) in
connection with the EU quotas in force as of 1 May 2004, since Cargill argues that its

: productron was limited toless than one third of rts capacity by the EU.quotas while the

sugar producers were able to meet 100% of the demand

* Has Cargill proved that the EU quota prevented it from producing and 'sell/ng

isoglucose at its full capacity and from satisfying market-demand?

The EU quota for isoglucose was set at 26,781 tons dry mass (Exh. C65)- It is clear
that the EU quota was lower than the second national quota Based on the Tribunal's
previous findings (see above { 362) and its finding that Cargill reached the full capacity
of 120,000 MT commercial quantity (i.e. 82,500 MT dry mass) in July 2003, the
Tribunal finds that the EU quotas did prevent Carglll from producing at its full capacity

and satrsfymg market demand.

*® . Has Cargill proved that sugar quotas did not prevent domestic sugar
producers from satisfying market demand? »

Poland’s first EU quota request for sugar was for 1,866,000 MT dry mass (Exh. C45,
111.3; Exh. C80). The EU quota for sugar was finally set at 1,671,926 MT dry mass
(Exh. CB5). As explained above (see Y 376), it'is possible that market demand for
sugar was above domestic consumption, which emounted to 1,590,000 tons dry mass
(Exh. C95, table p. 1; Exh. C123). On the basis of the evidence on record (Exh. C95),
the Tribunal cannct, however, détermine the evten’r of the drfferencp hetween domestic

sugar consumption and the EU sugar quotas.

This being so, such difference if it existed was necessarily much smaller than the
related difference _existing for isoglucose (] 387). There'is thus again a strong
rndrcatron that the sugar producers were better treated than the isoglucose producers
as they benefited from more favorable productron and sales capacity under the EU

quotas than Cargill.
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# Is the difference between the treatment accorded to Cargill and that accorded

to domestic sugar producers justified?

Here again, the Tribunal must inquire whether the difference of treatment was justified .

by a policy objective or public interest which in 'itself is not discriminatory.

Cargill claims that the difference of tréatment stems from Poland's failure to seek
higher isoglucose quotas in its EU accession negotiations. Specifically, it argues that
Poland "‘was not req&ired, as a Consequence'of its accession process, fo seek in its
negotiations with the EU isoglucose quotas_be/ow Cargill's production capacity or

demand for isoglucose in Poland"” (Cargill's FPHB, p. 48).

In response to Poland’s érgument that the EU guotas resulted from EU policy, Cargill
replies that Poland's accession to the EU cannot be an excuse for breaching Articles
Vil and I1:6 of the Treaty. In connection with expropriation under Article VIl of the

Treaty, it specifically states:

Regardless of whether acceding to the EU. constitutes a ‘public purpose”
within the meaning of Article VIl of the Trealy, it does not relieve Respondent
of the obligation to compensate for expropriatory losses resulting therefrom.
[...] Regardiess of Respondent’s policy interests in acceding to the EU, to
the extent that Respondent’s interest had the effect of depriving Cargill of its
rights under the BIT, that loss should not be borne by Cargill alone. Rather,
that loss should be borne by Poland, the beneficiary of EU accession.
(Footnote 202, Cargill's FPHB)

Most importantly, as far as national treatment is éoncemed, the Claimant points out
that, in accordance with Arﬁéle IV of the Protocol (Exh. R164), Poland's right to make
or maintain exceptions to national treatment (inter alia in the agricultural sector) does
not apply to investfnents existing for a pe'rio’d of 10 years from the date of the relevant
regulation or EU measuvre directly applicable, or for a period of 20 years from the date

of entry into foice of the Trealy, whichever is later.

In its Second PHB, the Respondent for its part stresses that the Ciaimant has
“alterated” its claim. Not only does it consider it a stale claim (] 13, footnote 30) but
most importantly it argues:
As Cargill knew, EU quotas were going down as a matter of EU policy. Thus,
even if Poland had achieved the quota sought by Cargill, to the extend [sic]
" Cargill established harm as a result of quotas beélow its capacity, that harm

was caused by EU policy (which Cargill knew of and expected), not acts of
Po/and (Poland's SPHB, ﬂ 17, footnotes omitted) :

The Respondent conclud_ed that Carglll failed in its burden to show that the negotiating

positions advanced by the Respondent proximately caused its alleged injuries.
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- instance, provided in the'EU Common Position Paper dated 7 June 2000, according to

First, the Tribunal does not consider that Cargill's argumentation should be disregarded
for being “stale” or not within the scope of Article [X of the BIT. It is clearly the
continuation of a claim presented in the Request'for Arbitration and was simply

elaborated upon in the course of the proceedings:

Second, the Tribunal notes that Poland ought to have extended protection under the

" Treaty, as amended by the Protocol, to existing investments for a certain period of

time. It therefore needs not review whether Poland's violation could be excused by EU

policy.

Because the EU negotiations were extensively discussed by the pérﬁes, the Tribunal

will also examine whether the Respondent’s failed to negotiate the isoglucose quota.as

~well as the sugar quota and whether a higher isoglucose quota would have been

granted, if Poland had better negotiated this quota as alleged by the Claimant. -

EU quotas were based on historical production during a reference period. This was, for

which “the EU emphasizes, that annual production QUotas for sugar and isoglucose
must bé determined taking info account of historical production figures during a
reference period” .(Exh. R307). In this respect, the Tribunal noies that Council
Regulation (EEC) No. 1293/79 of 25 June 1979 Amending Regulation (EEC) No.
1111/77 Laying Down Common P'rovisilo'ns for Isoglucose provided that "it seems
appropriate, when fixing such quotas, for reasons of economic fairness, to take into
account the technical production capacities per annum of.the undertakings in question"
(Exh. C17), and that Poland in fact obtained that a reference period that included the
years 1999 to 2001, instéad of the years 1995 to 1999 (see TR/Ka!inowski, p. 1056, Il. -
18-21; see also European Union Common Position CONF-PL 81/02, 31 October 2002
~ Exh. R145). There is no evidence in the record that the ELI “would have bean willing
to after the applicable reference period fun‘her,. or even to deviate from the reference
périod approach altogether,” as argued by the Claimant (Cargill's Reply, p. 79), in
particular considering the Commission’s declaration of 30 January 2002 that even
though “in order to fully see the capacity of existing plants, [Poland’s and Slovakia's]
requests are based on production potential [...] increase in isoglucose production

immediately before accession should [...] not be taken into account’ (Exh. C74).

400. The oral evidence given at the hearing confirms. the written record. Minister Balazs

stated at the hearing that “when [Poland] submitted a request for 20,000, the Union
reacted quite sharply, and [Poland was] reminded in an official position paper that [it]
should base [its] quofé request on the ’reference period, th_af there were no other
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possibilities. That was the position taken by the Union after [Poland's] initial request’
(TR/Balazs, p. 798, 1. 21 - p. 799, L. 3).

Minister Kaiinowski, in turn, declared at the hearing that in the course of the
hegotiations with the EU, he had “tried fo advance [the] argument as the Minister of -
Agr/'culture [that production capacity was to be taken into account in setting the
isoglucose quotal, [...] each time around that was rejected, and [he] was Ato/d that the

general principle was the reference period” (TR/Kalinowski, p. 1073, Il. 10-13).

Furthermore, even when in November 2002 — ie. after the EU's statement of
31 October 2002 that the A quota on isoglucose should amount to ,6,232‘ MT
(Exh. R145) — Poland “submitted 60,000 fonnes of isoglucose to the Council of
Minisfers,” specifying that “‘according to the manufacturer’s information, annual
pfoducz‘ion capacity resulting from irreversible investments, which took place in the
years 1995-1999 amount to 120 thousand fonnes” (Exh. C85), “[Poland] got the
position of the ’European Commission which held to its earlier position, saying that this
Wés its final position, 18,000 or around 20,000" (TR/Kalinowski, p. 1081, Il. 1-7).

Asked at the hearing whether Poland had dropped its requeét from 62,200 MT back to
40,000 MT in November 2002, Minister Kalinowski replied:

We're talking now about the last weeks before Copenhagen, and we
requested 60,000, we were told 18 or roughly 20,000. We were told that take
it or leave it, and there is no way we can get any more. This is a final
position. B

But given that there were few, two, three weeks | think left to the
Copenhagen Summit, we thought that for technical reasons it might be
better to push down our proposal a bit in the hope that the other side would
meet us halfway. (TR/Kalinowski, p. 1069, I 1-10) '

Considering the abave, fho fact that Poland’s 20,000 MT dry mass f-rcf EU quota’
request for isoglucose and ltS»62,200 MT dry mass highest EU request (Exh. C84,
ch. 7) repre'sented only 14.3% and 44.4% respectively of domestic market demand for
isoglucose (140,000 MT dry mass, Exh. C154) does not mean that Poland falled to

properly negotlate the lsoglucose EU-mandated quota.

It should be noted that like Poland, Slovakia had a single isoglucose pr_oducér that
began limited production in 1998 (at 9,798 MT dry mass) (Exh. R135), and faced an
initially low quota prop'osal from the EU (3,220 MT dry mass; Exh. C74). Slovakia had
recently entered the isoglucbse market ‘when it opened negotiations with the EU
(Exh'. R135), and pointed out that actual pfoduction over the reference period
suggested by the EU was an inappropriate basis given that “the proposed reference
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period [did] not reflect the real production of Slovakia, since isoglucose [was] not a
tradiitional but so called new production commodity” (Exh. R135). Slovakia therefore
requested that the reference period years 2000-2002 be taken into consideration.
Ultimately, Slovakia obtained a quota of 42,547 MT dry mass representing 112.6% of it
average production during the years 1999 to 2001 (37,782 MT dry mass) (Exh. R135).
In comparison, the EU quota obtained by Poland (26,781 MT dry mass). represented
151% of its average production during the years 1 é99 to 2001 (17,724 MT dry mass).

406. With respect to hegotiations between the EU and Hungary, the Claimant has put
forward that the latter requested an isoglucose ‘quota of 140,000 tons dry matter and
was granted a quota of 137,627 tons dry matter. In this respect, the Tribunal notes that
the average Hungarian production in the years' 1895 through 1999 arﬁounted to
120,080 ‘tons dry matter. In other words, whereas the qUota granted to Poland
represented 151% of its average production during the years 1999 to 2001 (17,724 MT
dry mass), the quota grantéd, to Hungary represented only 114% of its production
during the years 1999 to 2001. '

407. In any event, with respect to earlier' negotiations between the EU and other member
States, Ambassador Truszczyniski, Poland’s chief negotiator, declared that “as a rule, it
was an ineffective and unproductive approach in our negotiations to invoke
achieveménts or negotiating results obtained by other countries before [...] As a rule
the response of E.U. negotiators was that our situation and our accession process is

- something that is judged on its merits, and that we have to adapt to the E.U. legislation
as it stands at the time when we negotiate the terms of our accession” (TR/
Truszezyriski, p. 622, 1. 13-22). -

408. Finally, Ambassader Truszczyriski also stated that the Council of Mirﬁstefs had the
ability, albeit a limited one, to swap part of its sugar quota for a higher isoglucose
quota (TR/Truszczynski, p. 683, Il. 9-11). And in fact, Poland did swap 6,210 tonnes of
sugar for 6,210 tonnes of isoglucose (TRfTruszczyﬁski, p. 682, Il. 6-10). There is no
evidence that Poland could have sought to swap .a more important share of its sugar

guota for a greater isoglucose quota.

. 409. In conclusion, although it may be true that conveying information on demand and
production capacity to the EU would have strengthened Poland’s negotiating position
(TR/Truszczynski, p. 643, Il. 22-23), there is no evidence that even if Poland had been
more demanding in the negotiations, a higher quota would have been granted by the
EU. This finding does not, however, affect Poland’s obligation to grant protecti'bn to

existing investments on the basis of the Treaty and the Protocol.
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(iil) Conclusion on national treatment

The Tribunal cdnoludes that through the imposition of the national and EU quotas,
Cérgill was treated less favorably than the sugar produceré. The Tribunal is mindful
that the extent of the difference has not been established. Having said that, the:
Tribunal cohsiders that a determination of a breach of the national treatment guarantee’
relies exclusively upon the showing of a difference of treatment irrespective of the

magnitude of such difference®’. -
3.3.4 Did Poland deny Cargill equality of competitive opportunities?

The Tribunal's determination that there has been a violation of the national treatment
guarantee 'in the context of national and EU quotas leads to the conclusion that there
has also been a violation of equality of competitive opportunities. As a result of the
imposition of low isoglucose quotas, the foreign investor suffered less favorable
treatment than domestic inv'estors_ m like circumstances in that, in relative terms, the
foreign investor was entitied to sell less isoglucose than sugar producers were allowed
to sell sugar. As a result, the Tribunal concludes that the former was denied equality of
competitive opportunities and was thus ‘put at a competitive disadvantage in '

comparison with national investors.
3.3.5 s there a violation of Article 11:8(i)?

As stated by the Claimant, “Article II:S(D simply guarantees that the general national
treatment obligation of Article II:1 applies with respect to particular economic activities”

(Cargill's Memcorial, p. 69).

The Claimant has argued that the imposition of national quotas and the negotiation of
FU quotas below domestic demand and production capacity “have severely limited’
Claimant’s ability to market its product through »eithér ‘internal distribution and
marketing systems’ or ‘direct contract with individuals and companies,’” while allowing
“the domestic sugar inddstry to engage in such activity to the full extent the market will
bear’ (Cargill's Reply, p. 119). According to the Claimant, “it is the quotas themselves,
by preventing the Claimant from producing all of the isoglucose its custormers wish to

buy, that impede Claimant’s marketing activities” (Cargill's Reply, p. 119).

As already stated above, it appears mbre than likely in the ordinary course ofevents

_that the imposition of domestic gquotas on isoglucose'_discouraged actual and/or

» -potential customers from purchasing isoglucose from the Claimant, if such customers’

51

See also Pope & Talbot, op. cit., Award on the Merits, phase 2, {72
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needs could not be satisfied by the quantities that could be produced under the
domestic guotas. In any event, it is undisputable that the existence of the quotas
activities made marketing activities (partly) useless. As a result the Tribunal finds that
Poland breached Article 11:8(i).

FAIR AND EQUITABLE TREATMENT

The Tribunal will briefly restate the pértie,s’ positions (4.1 and 4.2)-prior to reviewing the
merits of this claim (4.3). o

Cargill’s posmon Poland has falled to comply with its obhgatlons under Article
I1:6 of the Investment Treaty

4.1.1 " Poland has denied Cargill “fair and equi‘table treatment”

Accordmg to Cargill, the standard of treatment considered fair and equitable is to be

_determined by reference to contemporary international law and can “be read to require

proactive assistance” (Cargill's Memorial, p. 70). It includes providing non-
discriminatory treatment (a), providing security for legitimate expectations (b),
refraining from arbitrary conduct (c), and complying with the requirements of

transparenéy and due procesé (d).

Cargill disputes Poland’s interpretation that the standard is limited to the minimum
requirements under customary intefna_’cional law and chélle_nges Poland’s references to
state practice arbitral decisions. It adds thé_lt the component principles that it has
articulated are in any event “part of an auz‘ondmy as well ias of the minimum standard
of treatment’ (Cargill's Reply, p. 122).

a) Poland has discriminated against Carqill

It is the Claimant's case that the Respondent discriminated against Cargill by securing
high domestic sugar production to favor Poland’s own proprietary interests, at the
expense of the sole foreign isoglucose producer. In Cargill's view, Poland granted
national sugar producers more favorable quotas than to Cargill and by exercising its
regu!atory‘powers' “in an uneven-handed way, nof fo advance thé public ihterest, butto

achieve its own commercial interest as shareholder in certain enterprises” (Cargill’'s

‘ Memorial, p. 74). Indeed, certain officials of the Agricultural Ministry in charge of

recommending quota levels to the Council of Ministers were directors of state-owned
sugar companies and “had a fiduciary duty to advance the interests of these Polish

sugar compén/'es” (Cargill's Memorial, p. 73). In addition, given that at the time when
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the qudtas were negotiated and set, Poland was seeking to sell its shares in sugar
companies to private investors, and that higher.quotas would have increased the
market value of the companies, Poland “had an institutional, financial interest in
maximizing the sugar quota, which, in turn, required minimizing the isoglucese quota’

(Cargill's Memorial, p. 74).
b) Poland has deprived Cargill of its legitimate expectations

The Respondent initially encouraged the Claimant's invesfment in isoglucose and led it
to believe that its investment plans and resulting economic benefits would not be
impeded. Subsequently, however, Poland deprived Cargill of three specific reasonable
expectations on the basis of which Cargill had invested in the expéneion of its
isoglucose production facilities, i.e. first, the expectaﬁon that Poland would not impose
quotas on isoglucose before its accession to the EU; second, the expectation that
natioha! quotas would match the level of domestic demand or Cargill's production

capacity; third, the exvpectation that the EU isoglucose quota would reflect demand and

-production capacity.

Cargill contends that since Poland had never before imbosed quotas on isoglucose, “it
was reasonable to expect that Respondent would refrain from doing so until it was
required at the [actual] time of accession. Indeed every prior effort by the sugar
producers fo cause Respondent fo /mpose such a quota had been firmly rebuffed.
Although drafts of legislation that would have imposed isoglucose quotas were
circulated as early as December 1998, they did not advance in the Parliament, and

government officials and members of Parliament never gave notice to Cargill that

national quotas on isoglucose would be imposed before EU accession” (Cargill's
Memorial, p. 76). '

Cargill argues that it had a second “well-founded expectai‘/on that the national quota
would be set at a level that accommodated /z‘s production capacity” (Cargm s Memorial,

p. 76) based on the fonowmg circumstances.

‘First, Poland had granted Cargill all necessary building, operation and expansion

permits, and never suggested that the Claimant should cease or alter its investment
plans, nor did it give any notice of legal changes that would dramatically alter the
fundamental premise of the Claimant's investment. In fact,.government officials and
members of Parliament consisiently expressed support for Cargill's expansion end
their understanding that the isoglucose quota had to be sufficiently high to enable the

Claimant to utilize its production capacity.
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aware of the rising domestic demand for isoglucose and of Cargill’s efforts to expand
‘production to meet those demands” (Cargill's Memorial,'pp. 76-77). Indeed, it had
briefed numerous high-ranking government officials and members of Parliament both

on its decision to expand production in 1998 and on the progress of that expansion. It

- had also shared with the government detailed information regardmg domestic demand

for :soglucose particularly during the flrst half of 2000 between June and December
2001, and in March 2002.

Third, when, “during the period of Cargill's expansion, the company did learn of
deve/opmenz‘s‘ that conflicted with its initial expectations regarding the quota |[...]
government officials and members - of Parliament reaffirmed Cargill;s original
expectations and assured the company that it could proceed with its plans’; (CargiIAl’s

Memorial, p. 79).

Cargill's third expectation that the EU isoglucose quota would reflect demand and
production capacity arose because “Cargill was assured by numerous senior
governmenz‘ officials and members of Parliamenz‘ that they would requeést or support a
request for an EU /soglucose quota that would not hinder Cargill's expansion” (Cargill's

Memorial, p. 78).

Cargill's expectation was also based on its knowledge that the European Union had
historically set isoglucose quotas for its member States based on their !eve!s»bof
domestic production. Similarly, the Claimant was aware that the European Union had
advised the Respondent that it was “free fo request an isoglucose quota that was
higher than existing production in order to account for. prOJecz‘ed growth” (Cargﬂls
Memorial, pp. 78-79).

Finally, even after the Claimant learned that the Respondent had made quota requests
in negotiations with the EU that were lower than production capacity, the Claimant was
offered explicit assurances from.the competent government officials and members of
Parliament that future negotiating positions would be substantially higher and would

take into account domestic demand and production capecity,

‘The Claimant submits that Poland deprived it of all three expectation’s.. With the

enactment of the 2001 Sugar Léw, the Respondent deprived Cargill of its expectation
that no quota would be imposed prior to Poland's accession to the European Union. By
setting a restrictive first quota, the Respondent frustrated Cargill's expectation that the

quota would be set at a level accommodatihg Cargill's full ca'pac‘ity. And in its
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accession negotiations, the Respondent failed to request from the EU a quota level

high enough to reflect Cargill's capacity.
c) Poland has subjected Cargill to arbitrary treatment

Cargill submits that Poland engaged in arbitrary treatment in several ways. First,
Poland allowed its treatment of Cargill's investment “fo be dictated not by legitimate

considerations of. public policj‘/ but by preséure from “politically influential sugar

' companies and sugar beet grb__wers" (Cargill’'s Memori’a!, p.81).

Second, Poland set quotas for isoglucose and sugar which were not based on any
coherent economic rationale. The isoglucose quota was in and of itself érbitrary, in
partlcular in light of the level of the sugar quota, which exceeded domestlc demand

and, as a result, remained unfilled.

-Third, the imposition of a national isoglucose quota below the level of domestic

product;on in the middle of negotiations undercut Poland’s negotiating position vis-a-

vis the EU in an arbatrary manner
d) Poland has denied Carygill transparency and due process

Poland denied Cargill a fair opportunity‘to be heard in the process of setting isoglucose
quotas,' as quotas were set by the Council of Ministers after consultation with an
advisory body, the Branch Commission, which “included representétives of sugar
producers but, despite Cargill's request to participate, excluded producers of

isoglucose” (Cargill's Memorial, p. 85).

Final!y, Poland failed “fo act in a transparent manner by not disclosing its reasons
£l acr\ooo[on or for ooﬁmr‘r that quofa

yyyyyyy e 1 (e

at an exceed/ng/y Iowleve/” (Carg:lls Memonal p. 85).

4.1.2 Poland has impaired Cargill’s use and enjoyment of its investment

through arbitrary or discriminatory measures

The imposition of “an exceedingly low quota on isoglucose” caused Cargill to lose
substantial business and at the same time allowed Poland to maintain a higher quota
on sugar for the benefit of sugar producers and sugar beet growers,‘ and also to
“garner for itself significant economic gains through its ownership of the very entities
on which it bestowed a sugar quota in excess of domestic demand” (Cargill's

Memorial, p. 86).
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Poland’s position: Cargill has failed to establish a violation of Article 11:6 of the
Treaty

4.2.1  The "fair and equitable treatment” obligation under Article II:6 of the BIT
corresponds to minimum standards of customary international law and

has not been breached

It is Poland’s ¢ase that the fair and equitable treatment provision in'voke'd b‘y Cargill
merely imposes a customary international law obligation. Poland finds thts position

supported by State practice, subsequent practlce and arbltral dems:ons

‘Poland further argues that “none of the concepts invoked by Cargill — disgrimination,
lost expectations, arbitrariness and a lack of transparency and due process — is
cognizable under the customary /nternat/ona/ law standard of Article 11:6" (Poland’s

Counter-Memorial, p. 94)

Finally, Poland contends that “Cargill's fair and equitable treatment claim is meritless
because it fails fo identify — because there is none — any customary international law
standard that is applicab_ie to the challenged actions under the circumstances

présented here” (Poland’s Counter-Memorial; p. 94).

4.2.2 Cargill's attack on  Poland’s imposition of isoglucose quotas is

unfounded in any event

It is Poland’s submission that even if one were to consider the principles upon which -
Cargill relies, one would reach the conclusion that no breach had occurred be it in
respect of discrimination (a), expectations (b), arbitrary treatment (c) or transparency

and due process (d).
a) There has been n.o discriminatory treatment

In Poland’s view, the quotas did not discriminate against Cargill, as “to the contrary,
[...] Cargill has been accorded no less favorable — if not prefefehtial — treatment under

the national and EU-mandated quota systems” (Poland’s Counter-Memorial, pp. 95-

- 96). No discrimination can be founded on the particular claims of financial interests of

Agricultural Ministry officials and of the Respondent itself in sugar companies. Under
international law, government actions benefit from a presumption of regularity, which
cannot be overcome by a mere suggestion that government officials could only satisfy
their fiduciary duty as directors of sugar companies by recommending high sugar
quotas, which is supported by the fact that Cargill does not identify “even a single
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instance of any recommendation that was made by any director-official, nor one that

was adopted by Respondent to Cargill's detriment’ (Poland’s Counter-Memorial, p. 96).

Further, no discrimination can be based on the privatization of certain state-owned
sugar enterprises. Put in motion at the end of 1998, “the bulk of the sugar industry
privatization occurred prior to Respondent's November 2001 announcement of the first

national quota. There was no gain to be had from 'manipu/a’ting quotas levels

(Poland’s Counter-Memorial, p. 97).
b) Cargill's claims of lost expectations are meritless

Poland submits that Cargill's claims of lost expectations must fail. With ‘respect to
quotas set upon Poland's accession to the EU, Cargill concedes that they were

expected. lt-is Poland’s érgument that Cargill had to expect pre-accession quotas as

well. Indeed, “production quotas had been a regulatory reality across Europe since the

1970s for both sugar and isoglucose and Poland's accession to the EU dictated the

approximation of its laws to the EU's acquis” (Polénd’s Counter-Memorial, p 98).

In line with this evolution, numerous ‘government officials had specifically and
repeatedly informed Cargill of the impending regu'latory changeé. In fact “nearly eight
months prior to Cargill's first installation in August 1999 of any isoglucose production
capacity, Cargil/ was on‘notiée that the specific regulatory context would not support
plans that at the time were, at best, in their infancy” (Poland’s Counter-Memorial,
p. 99).

Poland further contends that Cargill could not expect that quotas would reflect domestic
demand or production capacity. In Poland's contention, Cargill was aware that the
regulations were clear that historical production should figure significantly into the

determination of quota levels and did not require that capacity be taken into account. -

In this context, Poland stresses that “Cargill's representations regarding capacity varied
and were unreliable’ (Poland's Counter-Memorial, p. 102). It also insists that there is
no evidence supporting the existence of confirmed contractual commitments, and it is
“despite a fotal absence of any confirmed contractual commitments [that] ‘by March
2000 Cargill had decided to expand its capacity to 120,000 MT- commercial quantity™
(Poland’s Counter-Memorial, p. 101). |

Moreover, the quota levels accommodated the entirety of Cargill's purported production

~ capacity. Poland even increased the isoglucose quota for the second national quota

period by 50 percent. Accordingly, “fo the extent that Cargill had any reasonable
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expectations relevant here, those expectations were fulfilled, if not exceeded. So too
was the case with regard to the quota levels achieved by Poland for the exclusive
benefit of Cargill at the close of the EU negotiations” (Poland’s Counter-Memorial,
p. 104). '

Finally, the record contains no evidence of promises of an isoglucose quota that would

“have accommodated future production capacity. In fact, “any expectation of such

promises defies common sense: Cargill's wish was an isoglucose quota for itself that
was more than one-third of the total amount shared among various producers in all
fifteen EU Member States” (Poland’s Counter-Memorial, p. 105).

c) There has been no arbitrary treatment

Poland opposes Cargill's claim that it underwent arbitrary treatment with the a‘rgumentl
that the “imposition of isoglucose quotas was entifely 4rational and consistent with its
past practices and those of the EU Member States as well as other EU hopefuls”

(Poland’s Counter-Memorial, p. 105).

d) Cargill's complaints of lack of transparency and due process are

unfounded

In Poland’s view, tﬁere was no denial of transparency and due process: “Poland
determined ifs isoglucbse quotas in accordance with an usual, open fegal probess
which" was characterized by regularity’ (Poland’'s Counter-Memorial, p. 106). Cargill
had “multiple, often high-level meetings with members of the -Polish government and
Parliament” (Poland’'s Counter-Memorial, p. 106), which demonstrates its participation
in the process. In addition, the proposed quota levels and the basis for their calculation
were “plainly accessible in the public record well in advance of their effective dates”

(Poland’s Counter-Memorial, pp. 107-108).

4.2.3  Cargill’s claim of impairment by arbitrary and discriminatbry measures is

without merit

According to Poland, Cargill has failed to establish that the measures of which it
complains were either discriminatory or arbitrary, or any impairment of the
“management, operation, maintenance, use, enjoyment, acquisition, expansion or
disposal of investments”, or that the quotas were-imposed with the intention to harm

the foreign investor. ~
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454,

To the contrary, “Poland accommodated not only all bf Cargill's sales volume during
the year prior;_ it also accommodated Cargill's declared production capacity during

those périods” (P'olandfs Counter-Memorial, p. 108).

Analysis

4.3.1 Applicable Treaty provision and relevant standard
Article 11:6 of the Tréaty’ reads as féllows:v

Investment shall at all times be accorded fair and equitable treatment, shall

enjoy full protection and security and shall in no case be accorded freatment

less'than that required by international law. Neither Party shall in any way .
impair by arbitrary and discriminatory measures the management, operation,

maintenance, use, enjoyment, acquisition, expansion or  disposal of
investments. E£ach Party shall observe any ob//gat/on it may have entered

into Wlth regard to investments.

The parties disagree on the meaning of these terms and on the applicable standard,
which is an autonomous.standard for Cargill and the minimum standard of treatment in
cuétomary intemationai law for Poland. Accordingly, the Tribunal will first address
whether the standard is autonomous or self-contained, or whether it merely reﬂects

customary international law. Second, it wm determme its contents.

The wording of Article 11:6 quoted above shows that the Contracting States intended to
adopt an autonomous standard In the words of Christoph Schreuer, "it is lnherenz‘/y
implausible that a treaty would use an expression such as fair and equitable treatment’
to denote a well-known concept such as the ‘minimum standard of_ treatment in

~ customary international law.’ If the parties to a treaty want to refer to Qusfomary

international law, it must be presumed that they' will refer to it as such rather than using
a different expréssion"sz. The reference to international law in Article. [1:6 clearly sets a
floor and 1ot a ceiling™. This said, severai ICSID ‘uibunais have consideied that the
treaty standard of fair and equitable treatment is not materially different from the
international law minimum as it has evolved under customary law™, and this Tribunal

tends to concur.

In support of its argurﬁentation in favor of the minimum standard, the Respondent has
referred to State practice. In particular, it has cited nine US BITs with Armenia,
Moldova, Mongolia, Jamaica, Ukraine, Ecuador, Uzbekistan, Trinidad & Tobago, and

Georgia which include a provision identical or nearly identical to Article 11:6 of the

52
53

Christoph Schreuer, Fair and Equitable Treatment in Arbitral Practice, 6 J. W. & T. 357, p. 360 (2005).
Azurix §] 361, referred to above.
Azurix §] 361, CMS ] 284, referred to above.
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Treaty. However, in all nine cases, the Letter of Transmittal fo the Senate
accompanying the BIT explicitly provides that the guarantee of fair and equitable
treatment “sets out a minimum standard of treatment based on standards found in
customary international law.” No such mention appears in the Letter of Transmittal of
this-BIT: ’ '

455. The Respondent has also pointed to the interpretation by the US of the NAFTA and to

statements made by the US in the context of a NAFTA proceedings (NAFTA Free
Trade Commission Interpretative Declaration of 31 July 2001, Article 1105(1) of the
NAFTA and ADF Group Inc. v. United States of America®). It further relied upon
Qertain international decisions, namely Mondev International Ltd. v. United States of
America, Loewen Group, Inc. v. United States of America, and. Waste'Menagemem‘
Inc. v. United Mexican States. All of these cases dealt with disputes under the NAFTA
which in Article 1105(1) contains wording distinct from Article 11:6 of the BIT and
subject to a binding interpretation. The same is true of the interpretations and

statements to which the Respondent refers.

456. More important is the determination‘of the contents of the standard. The preamble of

the BIT which informs the object and purpose of the Treaty specifies that “fair and
equitable treatment is desirable in order to maintain a stable framework for /nvestment
and maximum effective utilization of economic resources”. The need for stability of the

“investment environment has repeatedly been confirmed in MTD®, CME®, Tecmed™,

Azurix®®, Occidental v. Ecuador®, and LG&E™ since it was first envisaged in
Metaclad®®. It emerges as an important element of the assessment of -fair and.
equitable treatment and is closely linked to the other key factors involved in the

standard, which are f(he reasonable or legitimate expectations of the foreign investor.

In the words of Tecmed, the purpose of the fair and equitable treatment guarantee i_s

‘to provide to international investments treatment that does not affect the basic

55
56
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60
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62

Rejoinder of Respondent United States of America on Competence and Liability (29 March 2002) at 41-42.
Op. cit., § 113.

Op. cit., 602

Técnicas Medicambientales TECMED S A. v/ The United Mexman States, ICSID case No. ARB(AF)/00/2,
Award, 29 May 2003.

Op. cit., Award, 14 July 2006, § 360.
Op. cit., §1 183.
LG&E v. Argentine Republic, ICSID case No. ARB/02/1, Decision on Liability, 3 October 2006, | 124.

Metaclad Corp. v. The United Mexican States 1CSID case No. ARB(AF)/97/1, Award, 30 August 2000,
76.

122



expectations that were taken into account by the foreign investor to make the

investment'.

457. And in the terms of Saluka:

By virtue of the ‘fair and equitable treatment' standard, the host State must
[...] be regarded as having assumed an obligation to treat foreign investors
so as fo avoid the frustration of investors' legitimate and reasonable
expectations. [...]64. :

458. The protection of the investors’ expectations has. its limits. The expectations are only

459.

460.

protected if they are reasonable and legitmate. The assessment of the
reasonableness or legitimécy must take into account all circumstances at the time of
the investment, including not only the facts sdrrounding the investment, but also the
political, socioeconomic, cultural and historical conditions prevailing-in the host State.
In particular, as the Saluka tribunal emphasized “no investor may reasonably expect
that the circumstances prevailing at the time the investment is made remain totally
unchanged. In order to determine whether frustration of the foreign investor's
expectations was jusi‘ified and reasonable, the host State's /egitimate right
subsequently to regd/ate domestic matters in the public interest must be taken into
cbnsideraz‘ion as well. As the S.D. Myersvtribunal has stated, the determination of a
breach of the obligation of 'fair and equitable treatment’ by the host State must be
made in the light of the high measure of deference that international law generally
extends to the right of domestic authorities to regulate matters within their own

borders™,

In addition, in order to benefit from the treaty guarantee of fair and equitable treatment,
the investor must have relied upon the legitimate expectations to make the

investment®.

4.3.2 Reasonable eXpecta'tions

in the present instance, the Claimant argued that it had reasonable expectations that
the Respondent would not impose quotas on isoglucose before its accession to the EU
(a), that when the Respondent would impose isoglucose quotas, these quotas would

not be less than the level of domestic demand and Cargill's production capacity, and,

83
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66

TECMED, ] 154. A o

Saluka Investments B.V. (The Netheriands) v. The Czech Republic, Partial Award, 17 March 20086, {{ 302.
Ibid., § 305, .

See Waste Management v. The United Mexican States, ICSID case No. ARB (AF)/98/2, Final Award, 30

A April 2004, 9 98 and International Thunderbird Gaming Corporation v. The United Mexican States,

UNQITRAL, Award, 26 January 2006, § 147; LG&E, op. cit., § 127, TECMED, op. cit., {] 154.
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thus, would not hinder the:mark_eting of Cargill's actual or planned production (b), and
that the EU isoglucose quota would reflect domestic demand and Cargill's prod'uotion

capacity (c).

a) Was Cargill's expectation that no national que'tas would be imposed

priorto Poland's accession to the EU reasonable?

To be re’a's‘onable'CargiH's expectation that there Woeld be no quotes on isoglucose:
prior to Poland's accession to the EU was subject to two condmons The first condition
was that there was no requirement under EU law that Poland imposed. pre-accession
national quotas (i). The second cumulative condition was that there be no other
circumstance which could reasonably have led Cargill to acknowledge the possibility

that Poland mlght impose pre-accession domestic quotas (ii).

() ' Was there an obligetion under EU law that Po/and impose domestic quotas on -

isoglucose prior to its accession?

Testimony by the Respondent’s \Mtnesses and documents on record converge to
eupport the Claimant's pos_ition that there was no requirement under EU law that

Poland impose national quotas prior to its accession to the EU.

Asked whether “there was a requirement to fix in Poland’s national law a specific
number, a specific numerical quota for isoglucose prior to E.U. accession” (TR/Price,
p. 656, l. 18-21), Ambassador Truszczynski, chief negotiator for Poland, was clear:
“No, of course there was no such legal requiremeht from the European Union. Neither
was there any legal requirement from the European Union concerning any other quota
or any other limitation for any other product, be it industrial or agricultural’
(TR/Truszczyfski, p. 657, Il 1-6)7".

In addition, none of the other statements made by Polish officials in the course of the
hearing o which Poland refers in its First Post-Hearihg Brief (at p. 33, | 60), supports

. the allegation that under EU lew isoglucose quotas were to be imposed prior to

~ Poland’s accession®

67

68

By contrast, Minister Kalinowski’s statement that deferring the establishment of an isoglucose quota until
after the Copenhagen summit “would have been a violation of the law” (TR/Kalinowski, p. 1102, 1. 6) was
somewhat ambiguous. It cannot, however, be understood as meaning that, according to EU law,
isoglucose quotas were to be imposed at the domestic level prior to Poland's accession negotiations.

These declarations merely indicate that Poland had to “adopt the instruments governing the specific

ACommon Market organizations, including that of sugar and isoglucose” (TR/Truszczynski, p. 658, Il. 15-

17); that ‘Poland “had to adapt [its] institutions and [its] officials for handling such instruments”
(TR/Truszezyniski, p. 658, Il. 17-19); that in the accession process, “all the statutes were [...] reviewed in
detail to check their compliance with the E.U. law and our obligation to implement it (TR/Balazs, p. 752, II.
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Turning now to the relevant documents in the record, in Chapter 7 — pertaining to
agriculture — in a document ,enﬁﬂed “Enflargement” .summarizing key agreements
reached in the hegotiations with Bulgaria, Romania, Cyprus, the Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and . Slovenia, the
European Commission stated that the legislation regarding agriculture would “be
directly applicable at the date of accession and does not call for transposition on the
part of the candidate countries. The emphasis in the preparations for accession will -
therefore be on the ‘candidate country’s ability to implement and enforce the

Community acquis” (Exh C143; see also Exh. C1386, p. 15).

Further, at a meeﬁng of the Council of Ministers held on 7 January 1999, Minister
Pietras of the Committee’ for European Integration answered the: question whether
there was a need to introdUce quotas on isoglucose prior to Poland’s accession to the
EU, stating that “there is no dirécfvrequirement that it has to happen now, but we

always have to tell the European Union precisely when we intend fo introduce this,

" whether next year or in five years” (Exh. C166).

Finally, it should be noted that a!thdugh the Association Agreement which Poland and
the EU signed in October 1991 noted the importance of Poland's "approximation" of its
domestic laws to those of the EU, the areas identified as requiring "approximation” did
not even include agriculture (Exh. R66, Articles 68 and 69). And é!thdugh Accession
Partnershi;:‘)s'entered into by Poland and the EU in‘ 1998 (and revised in 1999} (Exh.
R84, Articles 3.1 and 3.2; Exh. R97, Articles 3.1 and 3.2) and in 2002 (Exh. R128,
Anhex, section 4) dealt with agriculture, they contained no reference to quotas of any
kind. ‘

(if) Were other circumstances such that they should reasonably have led Cargill

to believe that FPoland might impose domeslic quotas?

In the Tribunal’s opinion, the circumstances of the present instance should reasonably
have led Cargill to acknowledge the possibility that Poland might impose domestic
quotas. In other words, one cannot say that it was reasonable to expect that Poland -

would not impose quotas on isoglucose prior to its-accession to the EU.

14-16); that “there were harmonization or approximation programs that each ministry and department had
to set up and implement’ (TR/Kasperowicz, p. 927, . 22 — p. 928, |. 2); that “the European Integration
Committee, also had an organizational cell, and [...] any draft-law had to be accepted by that office as
serving to approximate [Poland’'s] law to the E.U. law’ (TR/Kasperowicz, p. 928, Il. 8-11); and that
“production quotas were allocated on the basis of calculations, and things were being done. to regulate the
market in order to adapt the starch market in Poland to [...] European Union regulations” (TR/Zaczek, p.
907, Il. 4-8).
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469. At the time when Cargill decided to invest in the production of isoglucose in Poland, the

1994 Sugar Law already existed, setting the legal framework for the organization of the
sugar market in Pofand. This Law provided for the imposition of quotas on the volume
of sugar that could be produced and introduced into t'he dornestic market or produced
and exported with. subsidies: The Claimant has argued that “as Respondem had never

before imposed an isoglucose quota in national law, it was reasonable to expect that

: Respondent would refrain from doing so until it was requ:red at the trme of accession’

s (Cargill's Memorial, p. 76) It should be noted, however, that n‘ the 1994 Sugar Law did

471.

472.

not include isoglucose in its regulatory ambit, it is most hkely because in 1994 no

1soglucose was produced in Poland.

'470. The Claimant itself has consistently argued throughouvtv these proceedings' that sugar

and isoglucose belong to the same market, are substitutable and Competitiye,products.
Cargill could therefore have expected that once isoglucose production would start in
Poland, there was a risk that such production would be subject to quotas like sugar

production.

It could expéct it even rhore clearly as it had sought-assurances to the contrary and
had not received them. Indeed, on 1 June 1998, the Claimant informed the_Minister of
Agriculture of its plan “of adding the production line of capacity equal to 85 thousand
tons of fructose syrup (Exh. C29). It cdncluded its letter by asking the Minister “if you
could express your opinion about our product/on plans in view of our future EU

'membershlp, in writing” (Exh. C29). On 31 July 1998, Mr. Kossowski from the

Agriculture Development Department of the'Minist-ry of Agriculture and Food Economy
responded that “the work on amvending the Act on Regulation of the Sugar Market and
Ownership Transformations in the Sugar Industry of 26 August 1994 [was] under way
at the Ministry of Agriculture and Food Economy" and that-"the scope of the proposed
amendment include[d] also issues relating to isoglucose” (Exh. R85). In other words,

- the Ministry made it clear that the amended act would include quotas on isoglucose.

Further, before Cargill started producing isoglucose on a-continuous flow basis (see the
Annex to Cargill's FPHB), the Polish' Parliament and Government put forward proposed -
amendments to the 1994 Sugar Law, in 1998 and 1999 (see ff 101-108 above).
These proposals foresaw the imposition of quotas on isoglucose. The First Draft,
circulated in December 1998, provided for a quota for isogiucose in the form of a
‘maximum quantity of isoglucose that can be produced do}nestical/y during the market
year” (Article 1:2:16 - Exh. R88). The Second Draft put forth in March 1999, stipulated
that the Council of Ministers would set isoglucose quotas annually upon

recommendation of the Mmlster of Agriculture (Exh C37).
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Contrary to the Claimant’s argument, the fact that neither the First nor the Second Draft
was enacted cannot lead to the conclusion that it bwas reasconable to expect that no
isdglucose quotaé would be irhposed prior to Poland's accession to the EU. The rﬁere
fact that two draft léws were issued at a very early stage of Cargill's investments

iilustrates the possibility of quotas being imposed. -

To support its positiqn that it was reasonable to expeét no domestic pre-accession
isoglucose quota, thé Claimant argued {hatzthé draft laws “did not represent a
considered position of the Polish Government, but, rather the narrow interests of the
Polish sugar producing industry and the. Pb/ish sugar beet gr‘owers'»’v (Cargill's
Memorial, pp. 18-19). The Tribunal finds this argument unconvincing, especially when
Cargill asserts at the same time, in the context of its national treatment claim, that the

Polish Government had an interest in protecting the sugar industry.

The Claimant further referred to an internal communication from Mr. Wawryszewicz to
Ms Rawling, in which the former recounts a meeting with the Vice-President of the
Parliamentary Agricultural Committee, Mr. Pilarczyk, and reported that “as far as he.
[Mr. Pilarczyk] understand [sic] from govérnment bill, there is no max quota within the
proposed legislation, and this 300mt is complete nonsense. He [Mr. Pllarczyk] will

" support no number within legislation, and then 'upon our motion the x number will be

granted (after proving the ability)’ (Exh. C34)). This communication thus acknowledged
the possibility that a quota on.isoglucose would be imposed and it focused on the level
of such a quota, a matter which will be reviewed later.

With respect to the enactment of.the draft, Mr. Wawryszewicz reported that Ministry of
Finance had withdrawn its support for the governmental bill, and that Mr. Pilarczyk did
not believe the parliamentary. bili “will go through the Parliament". But he immediately

added "although you never know” (Exh. ©24).

The Claimant also referred to another internal communication df 18 February 1999
from Mr. Witek, Chief Executive Officer (public affairs advisor) at the European Public
Polioy Advisors Polska (“EPPA”), to Mr. Glass, in which the former referred to an
“informal talk with Ms Bogumita Kasberowicz, deputy director of the Agriculture
Development Department’, and merely reported that “in the opinion of Kasperowicz,
the part of the draft that refers to the quota for 1999 is already dead and Cargill can
quietly develop its production capacities, as no limitations exist,” and “there are little
chances for adopting the new amended law .before the end of March’ (Exh. _C36).
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In conclusion, the record shows that the Claimant knew or should have known of the
risk that quotas would be imposed on isoglucose before the Respondent's accession to
the EU. Under the circumstances just set forth, it was not reasonable to expect that

there would be no pre-accession quotas.

" b) Was Cargill's expectation that national/EU quotas would reflect the level -

of domestic demand and Cargill_’s production capacity reasonable?

To answer this question, the Tribunal will first review whether Poland provided
assurances (i) and then whether the Cir_cumstanoesimay otherwise have givén rise to

legitimate expectations (ii).

() Did Poland provide assurances that the level of national/EU quotas would
'maz‘ch domestic demand and Cargill's production capacity?

* Written assurances

The evidence does not support the allegation that the Respondent provided written
assurances that quotas on isoglucose would accommodate Cargill's production

capacity and market demand for the following reasons.

First, the evidence referred to by the Claimant is limited to letters sent by Cargil to the |
Ministry of Agriculture (Exh. CZS;EXH. C29; Exh C47; Exh. C50), Cargill's internal
correspondence. and communications containing references to informal talks with
individual members of the Poiish Parliament (Exh. C34; Exh. C30; Exh. C36;
Exh. C116), excerpts from communicétions following meetings of the Council of
Ministers (Exh. C123 and Exh. C12‘5), and a draft parliamentary document (Exh. C37).

- The only document which a Polish official addressed to Cargill was a letter from

Minister Balars to Gerrit Hueting, written on the occasion of the opening of the

isoglucose line in Bielany. It made no reference to the level of quotas to be imposed on
isoglucose production (Exh. C63). No other document referred to by the Claimant in
this context emanated from the Polish Government.

Second, although some of the documents on which Cargill relies clearly support the

-view that Poland encouraged Cargill's investments in isoglucose in Poland, none of

them can reasonably qualify as contai_ning ‘assurances that qubtas would

accommodate production capacity or market demand:

. An internal correspondence of 11 January 1999 from Arek Wawryszewicz, then

Commercial Man_ager at Cargill in Wroclaw, to Ruth Rawling, Vice-President of
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Public Affairs for Cargill Europe/Africa, and Andrew Glass, Managing Director at
Cargill Polska (Exh. 034), recounting a meeting between Mr. Wawryszewicz and
Mr. Pilarczyk, then Vice President of the Parliamentary Agricultural Committee,

merely provided that:

- Cargill would have Mr. Pilarczyk's support Afor its investment “even for

80,000 mt of isoglucose’;

- “as far as [Mr. Pilarczyk] understand [sic} from govérnmenz‘a/ bill, there is no
max quota within the proposed legislation and [the] 3000 mt [proposed in

the First.Draft was] complete nonsense”;

—  Mr. Pilarczyk would “support no number within legislation, and [...] upoh
[Cargill's] motion the x number [would] be granted (after proving the
-ability)”;

- “the parliamentary bill [was] fully sponsored by SudCuker, and
[Mr. Pilarczyk did] not believe it [would] go through the Parliament.”

Another document sent by Mr. Witek from EPPA to Cérgill on 18 February 1999

and recounting an informal talk with Ms. Kasperowicz, then deputy director of the

Agriculture Development Department, in which Mr. Witek stated, with respect to

“the fears of Cargill concerning the vast difference between the present and

future capacity and the very low initial quota,” that “Kasperowicz séic/ ihat the

[First Draft] places an obligation on the Ministry of Agriculture to take account of
the production potentials,” but that Ms. Kasperowicz was “not perfectly right, as

this refers only to allocation of the quota among‘producers and not fo the level of .
the quota itself — but in sum it is good that she thinks so” (Exh. C36).

A letter dated 28 March 2002 from . Mr. Hueting to Christopher Hill, U.S.
Ambassador to Poland, recounting a meeting with Minister Kalinowski, merely
provided that Cargill's “impression [was] that Minister Kalinowski [was] ready to
provide the EU with é new Polish negotiating position signiﬁcant/y increasing
isoglucose demand for Poland justifying it with the argument of irreversiple
investment’ and that “Minister Kalinowski [had] declared his support to change
and defend an internal quota size matching internal demand” (Exh. C76). Mr.
Hueting added that “the exact quantity that Poland [would] defend [was] still

unclear and [would] need to be clarified during the next few weeks" (Exh. C76).
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An internal communication between Mr. van Lierde and Mr. Klaeisjsen dated
7 June 1998 recounting a meeting with “2 key pedp/e of the 'Polish Committee for
European Integration, sub-commission sugars' (Prof Smolenski and Dr.
Chudoba)” provided, in a list of "interesting remarks from [the latter's] side" and of

conclusions, the following:

*In granting quota’s, the EU should not focus too much on z‘he presenz‘
: and past situation in Poland.

Poland will emphaszse the dynamics of it's [sic] economy, demand/ng .
quota’s allowing “significant growth". .

[...]
CONCLUSION:

.

* They will include our 85.000 Mt/yr (sugar bss) in their report
presenting the Polish sugar industry to the EU screening commission.’

* By that time, fall 98, we'll get an official letter from the Polish

government confirming their support and their commitment fo include

our HFCS capacity in the accession negotiations. (Exh. C30)
An e-mail of 6 November 1998 from Mr. Wawryszewicz summarizing a meeting
between Cargill's representatives and Professor Smolenski from the Institute of
AgroEconomy, a non-governmental body, did not provide evidence of Cargill's
claims that it had received assurances with respect to the quota amount. In fact,
the e-mail merely provided the fo!low:ng

3) because, as we all realize, PL joining EU, will take place in around
2006, and there is no prod. of fx in Poland at this moment, they
suggested fo the govrnm't not to establish quota for fx prod and not fo
include it to Sugar Bill.

to do so, they want us to start the prod. -asap, and bss our market
experience, they will negotiate the quofa Wlth p! governm'/sugar
producers/then EU. (Exh C116)

ln_any event, Professor Smolenski could not have provided assurances on behalf

of Poland and his statements may not be attributed to Poland.

The excerpts from communications following the Council of Ministers’ meeting of
27 July 1999 (Exh. C123) ahd the meeting of 12 July 2000 of the Economic
Committee of the Council of Ministers (Exh. C125) contained no reference to
isoglucose, not to mention assurances regarding the level of isoglu"cose quotas.
They in fact referred exclusively to sugar pro‘dubtion quotas and "the minimum
price for sugar producers selling Sugar on the domestic market" pursuant to the ‘
1994 Sugar Law. The 1994 Sugar Law did not include isoglucose in its regulatory
ambit. '
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483. Third, Mr. Wawryszewicz conceded af the hearing that he did not “recall ever seeing a

484.-

485.

486.

487.

written assurances” (TR/Wawryszewicz, p. 516, Il. 4-5). In turn, Mr. Witek confirmed
that no specific assurances regarding quotas had been provided by Polish government
officials (see TR/Witek, p. 562, 1. 1 - p. 563, 1. 10).

* Oral statements made by Polish officials

Although Cérg'ill's internal correspondence and reports from informal lobbying activities
mention “assurances” provided by Polish ofﬁcials_, the Tribunal has noted that officials

present at the hearing all confirmed fhe absence of assug‘ances brovided to Cargill.

In particudar, in the dodumentary evidence filed by the Claimant, reference was made to
alleged assurances provided by Mr. Pi!arczyk (Exh. C34) and Ms Kasperowicz
(Exh. C36), then Deputy Director of the Agriculture Development Depértment of the -
Ministry of Agriculture. The Claimant also mentioned assurances by Agriculture .
Minister Balazs when the 2001 Sugar Law was enacted. According to Minister Balazs,

“the domestic qUotas which would ultimately be set would not restrict production to

- levels below capacity. Finally, the Claimant referred to statements allegédly made by

Minister Kalinowski in March 2002, after Cargill had in fact completed its investment

and its installed production capacity had reached 120,000 MT commercial quantity.

Minister Balazs declared at the heafing that he had“a lof of understanding and goodwill
for that Company [Cargilll’ (TR/Balazs, p. 801, Il. 5-6), that he had “exhibited a
tremendous amount of goodwill and good faith in frying to find a solution™ (TR/Balazs,
p. 750, Il. 9-10), that he “spared no efforts that [Poland] had the highest possible
quotas” (TR/Balazs, p. 746, I. 22 - p. 747, |. 1), and that “there was sort of a general
sympathy extended to them to assist them in expanding their operations” (TR/Balazs,
pv. 716, ll. 4-16). In the Tribunal's view, balthough they undoubtedly show a generally
friendly and hos‘pitable' climate, these declarati,ons do not e\)idencé assurances
regarding the level of isogluooée quotas. Nor does the fact that Minister Balazs stated
that the various parameters taken into account in the context of Poland's second formal
request to the EU included,‘inter alia, “rising demand on the domestic market” (see
TR/Balazs, p. 800, Il. 4-13). '

To the question whether, in the course of a meeting held in March 2002 with U.S.
Ambassador Hill, Minister Kalinowski had expressed his “willingness fo support a
national quofta matching internal demand” (TR/Price, p. 1046, Ill. 5-6), the latter
responded in the foll'owing terms: “No, no, | was in no position to make such

declarations. [...] this should have been interpreted by Cargil/ [...] as some sort of
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assistance, some sort of aid, but not a decision which would have been the
underpinning for the decision to be taken by the Council of Ministers” (TR/Kalinowski,
p. 1046, Il 8—9 and 14-19). Minister Kalinowski emphasized on several other occasions
that he had made ‘no promises regarding concrete quantities” both- in respect of
domestic and EU quotas (TR/Kalinowski, p. 1048, Il. 12-17, p. 1024, II..18-22).

In this latter respect, he ihdicated that he had merely stated that he would "try and get

" higher quotas”.

489.

490.

491.

492,

Finally, Ms Kasperowicz's statements do not appear to amount to assurances '

- regarding the level of isoglucose quotas. Nor does Ms Kasperowicz's declaration at the

hearing referred to by theVClaimant — “what strikes me is that we are talking about a
production capacity which was not actual as regards isoglucose, but that was merely
potential’ (TR/Kasperowicz, p. 952, Il. 7-9) - indicates 'that any assurances were
prdvidéd to Cargill. .Like Minister Kalinowski, she appearéd eager to stress that she
had given no assurances (TR/Kasperowicz, p. 930, ll. 20-22) and had “never heard of
anyone saying something like that in [her] presence or otherwise. [She] never heard of

such a declaration or statement being made” (TR/Kasperowicz, p. 931, II. 16-19). -

It is obvious from the evidence that the Polish officials reférred to above appeared
favorable to Cafgill’s project and must have displayed a friendly and positive attitude.
They 6edainly also encouraged Cargill's :plans in informal conversations. Did they go
so far as to give specific assurances? It is difficult to assess the true significance of
certain oral statements, especially those denying any assurances. The Tribunal has
pondered this together with all the other evidence and has come to the conclusion that
the record -does hot confihn the existence of assurances on the level of the quotas.

(i) Were there circumstances which could have led Cargill reasonably to expect
that national/EU quotas would match the level of domestic demand and

Cargill's production capacity?

For the reasons set forth below, the Tribunal has reached the conclusion that given the
environment which Cargill was.facing in 1998 and throughout the time when it was
building its capacity, the Claimant could not reasonably have expected that it would be

able to fully use its capacity.

* National Quotas

The mere absence of regulation regarding 'isog!u‘cose at the time when Cargill first

" decided to invest in Poland and Poland's encouragements towards Cargill's
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494,

investments taken in isolation from the other circumstances surrounding the
investment might have led Cargill to expect that its investments would not be impeded
by quotas below market demand and production capacity. However, these aspects are
neutralized if one considers the existence of sugar quotas and even more so the

legxslatlve proposa!s to introduce isoglucose quotas.

Itis true that the Polish Parliament réjebted the December 1998 Draft Law (Exh. R88)

. that proposed'an’isoglucose ‘quota of 3,000 MT dry matter / 4,225 MT commercial

quantity. Such rejection could have led Cargill to believe that quotas of such level
would never be enacted. However, the very low level of the quotas, i.e. 3,000 MT dry

matter should have alerted Cargill. Even if it could hope that the quantity would be

increased in a later legislative process, the gap measured at its own planned capacity

was truly huge. Questions must certainly have arisen as to whether the gab would ever

" be bridged.

In addition, the Justification accompanying the First Draft set forth two series of

reasons for the proposed amendments, which should also have alerted the Claimant.

The: First Justification pertained to the need to protect the sugar industry, and the
second one to the purported need for a reform to achieve compatibility between EU
law and Polish law (Exh. C33). Similarly, the Justification of the Second -Draft
(12 March 1999) provided that the purpose of the amendment was “the need to adjust
[Poland's] currenAt’ provisions to the regulations binding the sugar industries of EU
Member States”, and again the protection of sugar producers.

} 495. As an additional circumstance, the Tribunal notes that in February 2001, a “Draft Act of

2001 on Sugar Market Regulation” (Exh. €58) prox)ided at its Article 4.5, that “the
isoglucose and inulin syrup production quotas cannot jointly constitute more than

1.08% of the A quota.” Pursuant to Article 4.3, the “A quota for sugar production [was

.to be] determined in an amount corresponding to the average annual sale fo the

domestic market, calculated for the three years 'preceding the quota determination

period and in consideration of the superfluous surplus of A quota sugar.” Although the
proposed quota was withdrawn beforé the enactment of the 2001 Sugar Law, Cargill
itself noted that “based on the quoté for sugar for the period from October 1, 1999 fo
‘September 30, 2000, this quota would have amounted fo a maximum of épproximate/y
17,600 MT dry state (or approximately 24, 789 MT commercial quantity) of isoglucose
(in the event that the entire quota were aséigned fo isoglucose. and none to inulin). This

amount was considerably lower than Cargill’s production capacity — which at that time
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497.

498.

499.

500,

was approximately 80,000 - 85,000 MT commercial quantity” (Cargill's Memorial,

p. 26)%. } . ‘

The Tribunal also notes thatihe 2001 Sugar Law did not provide that isoglucose
qu‘bt\as would be based on domestic demand. In fact, the 2001 Sugar Law did ﬁoi sét a
specific quota amount for A and B isoglucose, and made no reference to production
capacity or planned produc’;ion ‘capacity. Thédustiﬁcation‘ to the Resolution ;regarding
the first domestic quota Tather provided for a combination of factors to be 'tafké‘h into
account, including the fact that “Poland [had] initiated isoglucose production at the end
of 1998 (in 1999 the production volume was 9.9 thousand.fons, in 2000 - 24.6) and
that the said product [had] been -covered by the market regulatory system, [...] the
prbduction opportunities, utilization of the agricd/fural' product (wheat), and demand of

companies utilizing the isoglucose” (Exh. R283).

Similérly, Cargill should have been troubled by the responses, or more specifically the
lack of response, it received from Polish officials in reply to its requests for assurances

(see Section IV.3 above). =

Cargill itself has argued that it knew that Poland had an interest in isoglucose quotas
being set at a level below domestic demand. Cargill has in particular contended that
the fact that Poland owned the majority of sugar plants and that those plants.produced
a majority of Poland's sugar “gave Respondent and its regulators - a number of whom
had close relationships with the sugar industry - a direcf interest in protecting the sugar
industry against the competitive threat posed by Cargill.” (Cargill's FPHB, p. 28, 51).

At the hearing, Mr. Witek conceded that"‘az‘ the beginning, [he had] heard, and [he
knew] Cargill had heard, it was mentioned that historic data and reference period data
will be ~ will >be taken into account'. He also stated that he believed that “in the course
of those meetings Cargill was able to explain and make all relevant people understand
why capacity is important in case of new products to the market, new entrance to the
market’ (TR/Witek, p. 575, 1. 14 — p. 576, |. 1).

Finally, Cargill suggested that the Justification which accompanied the announcement
of the first national quota contained assurances that the second domestic quota would

reflect domestic demand. In the Tribunal's opvinio.n, this Justification could not possibly

&3

The new document filed by Poland on 21 February 2007 as Exh. B is a legal opinion dated 3 Octaber
2001, prepared by Cargill's counsel, Domanski Zakrzewski Palinka, which mentions a “draft ordinance -
dated 13 September 2001, according to which isoglucose A and B quotas would be set at the level of
22,200.00 tons or similar, i.e. significantly lower than the isogiucose manufacture level assumed by Cargill
(Polska) sp. Z o.0. in connection with the investments made.” The Tribunal has decided not to rely on this
exhibit, since very little information was provided regarding the said “draft ordinance™ and the context in
which it was prepared. In any event, the exhibit would merely have confirmed the present findings.
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501.

have created expectations other than that the second quota would again constitute a

‘compromise” based on various parameters.
* EU quotas.

The Tribunal first notes that although Poland negotiated the EU quotas, it did not set
them. Hence, it does not appear tenable to argue that the Claimant had a reascnable
expectatlon that the isoglucose EU quota would be set at'a given level, i.e. a !evel

reﬂectmg market demand and accommodatmg Cargill's productlon capacity.

502. This COuld have been different had Poland giyen assurances about the level of EU

quotas. [t was shown above, however, that this was not so. In addition, considering the
EU methodology for the establishment of:isoglucose quotas and the quotas obtained
by other Member States, the Claimant should have known that the EU quota was
unlikely to reflect domestic demand (eee 7 161-182 and 399-409 above). Indeed,
pursuant to EU Common Positions; quota levels were to be determined on the basis of
past performance, i.e. “historical production figures during a reference period fo be
defined”™. In this respect, in the Report of 19 September 2000 on the Enlargement of
the European Union of the European Parliament as adopted in Committee, the

'Committee. on Foreign Affairs, Human Rights, Common Security and Defence

“supportled] the idea of determining the level of production quotas for each product
group concerned on the basis of historical producz‘ion.daz‘a for a reference period to be
specified and of askmg the app//canz‘ countries to supply data on the corresponding
quantities for the period 1995-1 999" (Report of 19 September 2000 on the
Enlargement of the European Union of the Europ'ean Parliament as adopted in
Committee”. Only “excepz‘ional conditions such as natural disasters or significant

market disturbances” could warrant departures from the established period of
reference (Exh. C74). . ” ' ‘

503. As a result, the Claimant could not reaso‘nab!yv expect that “any isoglucose quofa

Respondent agreed to as part of its accession to the EU would not Ympede Cargill's

production capacity or its plans to increase production” (Cargill's Memorial, p. 79).

504. The fect that in January 2001 the Resp'ondent' sent fo the EU forecasts of market

demand for isoglucose (170,000 MT commercial quantlty per year by 2003 - see
Exh C57) could not reasonably have led the Claimant to Conclude that the EU would

70

71

Commission of the European Communities, Enlargement and Agnculture~Successt|ly Integrating the
New Member States into the CAP, lssues Paper, SEC(2002) 95 final, 30 January 2002, p. S, § 5.1 —
Exh. C74.

COM(1999) 500 — C5 - 0341/2000 - 2171/2000 (COS) — Exh. R108.
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necessarily rely on this information to set the isoglucose quota. The same is true of the
Polish government's request that the Claimant provide information regarding domestic

demand for isoglucose.

v 505._ At the hearing, Minister Balazs acknowledged that “on the basis of [his] memory with;
regard to' that initial position 'corr')munibéted fo the European’ Union, [he] believe[d]
fowards the end of 1999,-and when dra‘tmg the correspondmg regulat/on or ordinance
in- 2001, because of the lack of data from the reference per/od [he] did mention that
the pro_duct/on capacn‘y, for want of other arguments, should also be taken into
consideration” (TR/Balazs, p. 724, ll. 6-13). It was thus clear that EU isoglucose quotas

would not necessarily be set according to domestic demand and production capacity.

506. As early as 31 July 1998, Mr. Kossowski from the Agriculture Development Department
of the Ministry of Agriculture and Food Economy wrote to Mr. van Lierde explaining
that isdglucose was covered by the sugar regime regulations and subject to quotas.
Mr. Kossowski went on to state that “the point was for-a product that has began [sic] to
compete strongly with sugar to be regulated as part of a similar quota system”
(Exh. R85). Mr. ‘Kossowski furfher mentioned that in 1979, the isoglucose A and B
quotas were low and that “a reserve of 5 percent of the base quota was also
established for busmesses that started their production during the reference period’
(Exh. R85). Nothing in this letter may have created any expectation that isoglucose EU

quotas would be based exclusively on domestic demand and production capacity.

507. On this basis, it is difficult to conclude that Cargill could have reasonably expected that
the EU isoglucose quota would reflect domestic demand and its own production

capacity.

(iff) Did Poland wrongfully fail to warn Cargill that its business plans were unwise

considering the impending restrictive isoglucose quotas?

508. According to the Claimant, “Respondent never once — prior to the completion of
Cargill’s investment and the imposition of the domestic quotas — advised Cargill that it
would be unable to utilize a substantial portion of its investment for its designated
purpose” (Cargill's _Reply,‘ p. 45). For the Claimant, as it had "kept Respondent fully
informed of its investment pléns from the very point that they were first developed"
(Cargill's FPHB, p. 59, 104), “if Respondent's plans changed, and it adopted a policy of
‘restricting-isoglucose production to below demand and Cargill's capacity, Respondent
had a duty fo notify Cargill’ (Cargill's FPHB, p. 60).
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510.

511.

512.

The Tribunal has difficulty foliowing Cargilf's argdment. The record does not show that
Poland changed its plans. From the moment of its initial decision to invest in the
production of isoglucose, the Claimant knew that the production of sugar was already
subject to quotas and it was aware of the draft laws providing for the imposition of
isoglucbse quotas, without having any clear indication let alone to speak of assurances

of their prospective levels.

‘c) Conclusion

On the basis of t_he foregoing ‘analysis, the Tribunal finds that Cargill's expectations
were not legitimate or réasonable under the circumstances. Cargill took certain
business decisions and knew or should have known that they involved regulétory risks.
Doing so, it may well have had hopes that the risks would not materialize. But mere
hopes are not equnvalent to reasonable expectations which beneﬂt from ftreaty

protectlon
4.3.3  Transparency and due process

Cargill has claimed that Poland breached its duty of transparency. The ’Treaty does not
expressly provide for such a duty. It is, however, generally accepted that it forms part
of fair and equitable treatment. The principle of transparency was clarified in Tecmed

_in the following terms:

[...]1 The foreign investor expects the host State to act in a consistent
manner, free from ambiguity and totally transparently in its relations with the
foreign investor, so that it may know beforehand any and all rules and
‘regulations that will govern its investments, as well as the goals of the
relevant policies and administrative practices or directives, to be able to plan
its investment and comply with such requlations. Any and all State actions
conforming tfo such criteria should relate not only to the guidelines, directives
or requirements issued, or the resolutions approved hereunder, but also to
_the goals underlying such reguiations {...].” (Emphasis added)

The Claimant put forward a first breach arising from the fact that “Respondent denied
Cargill a fair opportunity to be heard in the process of setting isog/ucosé guota and
thus denied Cargill- fair and equitable treatment" (Cargill's Memorial, pp. 84-85). It
explained tha{ in spite of its requests, Poland did not allow it to participate in the
“advisory body, the Branch Commission, which the Council of Ministers was to consult
when setting isoglucose and sugar quotas, while the Commission did include
representatives of sugar prbducers” (Cargill's Memorial, p. 84). Poland opposes this
claim on the ground that Cargill extensively pamcxpated m the legislative, regulatory

- and negotlat:on processes

72

TECMED, op. cit., Award, 29 May 2003, { 154.
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- 513. ltis true that Article 5 of the 2001 Sugar Law provided that isoglucose quotas were to
be determined “by way of an ordinance, bj/ the Council of Ministers upon request of the
minister in charge of agricultural markets and L/pon consultation with the Chairman of
thevAgricu/tura/ Market Agency and Branch Commission of Agfeemenz‘ [..]. ltis also
true that ‘th'e’ Law provided that the Branch C‘ommission would - include six
répresentatives of sugar beet growers and six representatives of sugar beet producers

. (Aticle 3(3) of the 2001 Sugar Law). Thus, the Law excluded the isoglucose industry
from the coné_Ultatioh process prior to the détermiriéﬁd‘n :df the dubtas. This failure to
integrate Cargill into the contracting process ‘is u’ndoubtedly another illustration of the
Ieés favorable treatment awarded Cargill compafed to {hé Polish-owned sugar sector
in violation of Article 11:1 of the BIT. In the Tribunal's view, it does not at thg same time
imply a breéoh of the duty of transparency which cannot be deemed to imply a duty of

conciliation.

514. The Claimant further claims that Respondent breached its obligation to act in a
transparent manner by “not disclosing its reasons [...] for imposing an isoglucose
quota prior to EU accession |[...] and for setting [the national] quota at an exceedingly

low level’ (Cargill's Memorial, p. 85).

515. In its analysis of fair and equitable treatment above, the Tribunal reached the
conclusion that the Claimant’s expectations that quotas would reflect domestic demand A
were not legitimate given the circumstances and that the Respondent had no duty to
warn the Cléimant that the applicable quotas would not match dome‘stic demand and
production capagcity. In. other words, the Claimant could have known that national
quotas'Would not necessarily rﬁatch itsvproduction capacity and domestic demand.
These conclusions do not entirely rule out the possibility of a breach of the duty of
transparency. The question indeed remains — which is a different one - whether the
Respondent should have informéd the Claimant of the specific basis for the

determination of national isoglucose quotas.

516. To answer this question, the Tribunal takes the following main elements into

consideration:

. The 2001 Sugar Law did not provide any explanation as to how 'domestic qUotas
were to be set. It made no reference to domestic demand, production capacity, or

“actual production.

. The Justification to the Resolution of 12 Noverﬁbér 2001 regarding the first
national quota period (Exh. R283) referred to historical production and additional
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parameters, including the fact that “Poland [had] initiated isoglucose production-
at the end of 1998 (in 1999 the production volume was 9.9 thousand tons, in
2000 - 24.6) and that the said prOduc_t [had] been covered by the market
regulatory syetem, [...] the production oppon‘unities; utilization of the agricultural

product (wheat), and demand of companies utilizing the isoglucose” (Exh. R283).

Subsequently, on 22 November 2001, during a meeting of the Parliament's
- Committée on Agriculture and Rural Development, Mr. Gutowski provided the
following explanation with respect to the isoglucose quota set in the Ordinance of
the Council of Ministers of 12 November 2001: '

Isoglucose production quota of 40 thousand tonnes is a compromise. ‘

Figures ranging from 0 to 120 thousand tonnes have been suggested

when the ordinance of the Council of Ministers on sugar, isoglucose

and inulin syrup production quofas ‘was consulted with the

representatives of the producers. The final arrangements were that

the isoglucose production quota would be 40 thousand tonnes. A

similar amount of this product was produced this year. Hence we are

not increasing the limit. (Exh C73)
Notwithstanding the above Justification and statements made by Mr. Gutowski, it
appears that the first national quota relied on past productiyon to the exclusion of
other criteria such as production capacity or domestic demand. Indeed, the A
quota for the first national period amounted to 40,000 MT dry mass, and the B
quota o 2,200 MT dry mass; and in fact, the Claxmant’s domestic sales volume
between 1 October 2001 and 30 September 2002 was 40,000 MT dry mass

(Exh. R210),

The Justification to the Resolution of 30 July 2002 referred to virtually the same
considerations as for the first quota period (“Poland has initiated isoglucose
production at the end of 1998 (in 1999 the production volume was 6.5 thousand
tons, in 2000 - 16.8 thousand tons, and in 2001 — 27.6 thousand tons‘ as
converted into the dry mass contained in 42% fructose solution), and|...] the said
product has been eovered by the market regulatory system, [...] the production
opportunities, utilization of agricultural produce (wheat), and demand of
companies utilizing the isoglucose” (Exh. R297 and Exh. R300 regarding the
Justification to-the Resolution of 13.August 2002)).

Yet, the second quota amounted o 62,200 MT dry state, i.e. it was set 20,000
MT dry mass above the first quota level. If, as argued by the Respondent, quotas
were to be set strictly based on historical production, th_ere sho_uid have been no

increase in the quotas between the first and second national quota period. .
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In conclusion, the Tribunal finds that Cargill was not informed or was misinformed as to
the parameters governing the level of quotas. This may well be due to the fact that this
level was more a result of political compromise than of the application of specific

parameters. It remains that the opacity surrounding the methodology for the

“determination of the quotasis contrary to the duty of transparency which is part of fair

and equitable treatment
4.3.4 ~ Prohibition of diecriminatbr'y and arbitrary treatment

Article I1:6 of the Treaty explicitly provides that “neither Party shall in eny way impair by
arbitrary or discriminatory measures the management, operation, maintenance, use,

enjoyment, acquisition, expansion or disposal of investments.”

Given the existence of such a lex‘ specialis in the Treaty, the issue of the applicable
standard (i.e. autonqmoUs requirement under Article 11:6 of the US-Poland Treaty or
the minimum requirement under customary international law) is irrelevant as far as

discriminatory and arbitrary treatments is concerned.

a)’ Has Poland subjected Cargill to discrimihatory treatment?

As seen above, the Treaty defines “non-discriminatory treatment” in Article 1:1(f) as

treatment that is at least as favorable as the better of national treatment or
most-favored nation treatment. '

By contrast, the Treaty does not offer any definition of the term “discriminatory
measures” used in Article 11:6. The Tribunal sees no reason why the notion of
discrimination should be 'giv_en a different meaning in Article 11:6 and in Article [I:1. It
will thus apply the definition contained in Articte 1:1(f) of the Treaty to its analysis under
Article I1:8.

On that basis, the Tribunal need not question Poland’s mtentlon nor does it need to

inquire whether nationality dictated Poland’s measures.

The Tribunal reached the conclusion above that through the imposition of domestic and
EU isoglucose quotas, the Respondent accorded Iess favorable treatment to the
foreign investor than to domestic producers. Therefore, pursuant to the Treaty, the
Respondent discriminated against Cargill and breached its obligation notto impair the

management and enjoyment of Cargill's investment by dtscriminatory measures.
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526.

b) Has Poland subjected Cargill to arbitrary treatment?

524, According to the Claimant, “Respondeht engaged in arbitrary treatment by allowing its

decisions affecting Cargill’s investment to be dictated not by legitimate considerations |
of public policy but by pressure from poﬁﬁcal/y influentia/ companies and sugar beet
growers” (Cargill's Memorial, p. 81). More particularly, the Claimant first argues that
the Respondent’s national. quota vpolicy for isoglucose was highly arbitrary since ho
national quotaé were required .[I‘Jri'OF to Poland’s accession to the EU. The Tribunal does
not believe that the Respondent’s imposition of quotas on isoglucose prior to Poland’s
accession to the EU was arbitrary. Indeed, considering the forthcoming accession and

related obligation to take over the acquis, it made sense to anticipate the changes.

Cargill further contends that the Respondent acted arbitrarily because the levél of the
quotas was “not based on any coherent economic rationale” (Cargill's Memorial, p. 82,
{ 148). It is true that the process lacked transparency (see Y] 519 above) and that the -
rationale for setting the national quota level was unclear. Whereas it appears that the
first national quota was most likely based on historical production, the second could
not have been based only on this parameter. This lack of'transparency does not

amount, however, to arbitrary treatment.

Finally, Cargill aéserts that the Respondent's negotiations regarding EU quotas for
isoglucose were arbitrary. It maintains not only. that the Respondent’s initial quoté
request in December 1999 was arbitrary, but that subsequent requests were too, as
they were based on national quota figures and “any arbitrariness with regard to the
national quotas can thus be imputed to those EU qdota requests as well’ (Cargill's
FPHB, p. 57). '

527. The Tribunal cannot follow the Claimant’s argument:

. As mentioned above, EU quotas weré based or1 historical production during a

reference period (see, for 'instanée, Exh. R307; Exh. C74, p. 10, § 5.3;

Exh. R134; Exh. R139; Exh. R145; Exh. R310; TR/Balazs; p. 798, I. 21 — p. 799,

1. 3; TR/Kalinowski, p. 1073, I. 10-13). Poland’s initial isoglucose quota

application, on 9 December 1999, was for an amount of 20,000 MT in total based

.on the consideration that it was “planned that isoglucose output fwould] reach

20 000 tonnes in 1999, which would satisfy an annual demand for this product in

Poland’ (Pbland’s Position Paper in the Area of “Agriculture” for the Accession
Negotiation with the EU, CONF-PL 63/99 — Exh. C45).
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As stated by the Claimant itself, “subsequent requests for isoglucose were based
on [Poland’s] national quota figures” (Cargill's FPHB, p. 57). Indeed:

- m its Position Paper of 17 June 2002 (Exh. C80) issued in response to the
~ Commission’s “Revised Draft Common Position” of 15 April 2002
(Exh. 134), Poland formally requested from the EU a quota of 42,200 tons
dry state. In its Draft Revised Negotiating Position of 11 May 2002, t
explamed that “in respect of the fiscal year of 2002/2003 thé Council of
‘MII’IISI"GI’S [..]] established the aggregate quota of isoglucose in amount of
42.2 tons,” considering that “in 2001, the isog/ucbseT productigh.amounted
to 27.6 thousand tons (calculated as dry substance)’, and that “according to
-information provided by the representatives of the processing iﬁdustry, the
demand and production capacity in respebz‘ of isoglucose [would] be 120
thousand tons in 2003" (Exh. C79); | o

= in its Reply to the Common Position of 20 June 2002 of 30 O'ctobé‘r 2002,
Poland increased its request' to a total isog!ucdse quota of 62,2‘00 MT dry
state, i.e. an amount éqga! to the second domestic quota, explaining that
“according to the manufacturer’s information, llsog}ucose production in 2001
was 27,600 tonnes (as converted into dry mafter)f’ and that “the information
given by processing industry represenfatives indicate[d] that the demand
for and production capacity of isoglucose in 2003 [would] be equal to
120,000 fonnes” (Exh. C84). Poland méintained its position on the volume
of the isoglucose quota of 62,200 tons in i{s reply of 25 November 2002 to
the EU’s position of 31 October 2002 (Exh. C85).

As explained above, the Tribunal does not consider either of the domestic quotas
on isogiucose lo have been sel arbitrarily. Accordingly, and considering in
particular that EU quotas were based on historical production during a reference
period, the Tribunal disagrees with the Claimant's contention that _"‘any
arbitrariness with regard to the national quotas [...] [is to] be imputed fo those EU
quota requests as well’ (Ca'rgill’s FPHB, p. 57). -

With respect to the fact that Poland dropped its request from 62,200 MT back to
40,000 MT in November 2002, Minister Kalinowski testified at the hearing that
considering the fact that shortly before the Copenhagen Surﬁmit, Poland had
requested 60,000 but had been offered “18 or roughly 20,000,” Poland “thought
that for z‘echh/'cal reasons it might be better to push down our proposal a bit in the
hope that the other side would meet us halfway’ (TR/Kalinowski, p. 1069, Il. 1-
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10). This appears like a plausible explanation for the decision to reduce the
request. Even if one may question the negotiation tactic chosen and believe that

it involved poor judgment, the decision cannot be deemed arbitrary.

In conclusion, Poland’sisoglucoée qucta requests to the EU cannot be considered

arbitrary.

c) ' Has Poland impaired Cargill’s use and enjoyment of its investment

through arbitrary or discriminatory measures?

The Claimant has érgued that “by imposing an isoglucose quota below domestic
demand and production capacity for isoglucose, Respondent denied Cargill the ability
fo market its product and also denied consumeérs the ability to obtain efficiently a

necessary and cost-effective inpuf’ (Cargill's Memorial, p. 82).

The Tribunal has acknowledged above that the Claimant has suffered discriminatory
treatment as it has indeed been prevented from selling isoglucose and from satisfying

demand as well as the sugar producers were able to do. Hence, it has been denied the

~ability to market isoglucose and it appears reasonable to admit as a result —

considering the level of potential market demand for isoglucose in Poland and the
Claimant's investments in its isogiucose production facilities — that the Claimant was
compelled “t_d cancel sales to existing customers” or at least to “cease its efforts o’

develop new customer” (Cargill's Reply, p. 155).

The Tribuna!’vaccordingly finds a violation of Article 11:6 of the BIT on the ground of
discriminatow impairment of .Cargill's investment during the period of the domestic

quotas.

PERFORMANCE REQUIREMENTS — ARTICLE 1l:4-OF THE TREATY
Cargill’s position: Poland has imposed impermissible performance requirements

According to Cargill,‘ the 2001 Sugar Law and the EU Commission Regulation
No. 1464/95 require that it export outside Poland or outside the European Union any
amount of production that exceeds the quotas, creating thereby -“performance

requirements” on Cargill.

These performance requirements are inadmissible under Article 11:4 of the Treaty since

_they condition Cargill's investment expansion and maintenance. Cargill can use and

benefit from its full isoglucose'capécity only if it exports any output above the quota
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level. This implies that any use of the capacity above the quota level is subject to the
export requirement. Such requirement has the same effect as a maximum production

quota, as Cargill cannot profitably export isoglucose in any significant quantity.

The fact that Cargill's entire production is not affected by the export requirement is

irrelevant. It is sufficient that a volume of isoglucdse in excess of the quotas is subject

to the eXport requirement.

Lastly, the fact that Cargill may have planned when thé regulatory environment was still
free fo export‘ part of its production “does not affect the impermissible nature of

Respondent's measures” (Cargill's Reply, p. 168).
Poland’é position: Cargill's performance requirements claim is without merit

Poland alleges that Cargill's claim based on Article II:4 of the Treaty is without merit,

maintenance of Cargill's investment. In other words, the quotas were not inadmissible
performance requirements as “[rﬁ]easures of general application that do not impose
conditions under which an investment may be undertaken are not prohibited by Article
I1:4” (Poland’s Counter-Memorial, p. 141), and a producer |s not required {o export the
production e>-<c'eeding -quotas, although it may choose to do so. Cargill has not
established having ever been affected by the regulations regarding C volume

production.

In fact, the provision regulating C volume production of isog!ucoée was adopted with
the 2001 Sugar Law and took effect at the beginning of the first national quota period
in October 2002, i.e. at a time when Cargill had completed the expansion of its

~investments. In addition, Cargill has not proven that it produced quantities of

isoglucose in excess of the A and B quotas levels, so “the regulation regarding C
volume production doés not even apply to i’ (Poland’s Counter-Mémorfa!_, p. 143).
Cargill itself argued that isoglucose is inherently “un-exportable”; it cannot complain
against a requirement that can.not be implemented. In any event, Cargill is not affected
for the supplemental reéson that as early as 1998, it stated that a “significant part of
production is and will be desigvn.ated for export” (Poland’s Counter-Memorial, p. 143).

Alternatively, Poland contends that Cargill's claims_can only run from 1 May 2004 to
20 August 2004 (Poland’s Rejoinder, footnote 417, p. 110).
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Analysis

The Tribunal will first review whether the measures at stake constitute performance.
requirements (5.3.1). If this is answered in the affirmative, it will then ascertain whether -
Poland violated Article 11:4 of the BIT (5.3.2).

5.3.1 Do the quotas at stake constitute performance requirements?

Cafgil! claims that the C volume levels of both the domestic and the EU quotas

constitute performance requirements as they obliged Cargill to export its production.

To assess this claim, one must start by defining performance requireménts:
“[p]er‘formance requirements are stipu/ations, impbsed on investors, requiring them to
meet certain specified goals With respect to their operations in the host country”™.
Export requirements and restrictions on sales of goods ahd 'services in the territories

where they are produced or provided fall within this category™.

As mentioned by the Claimant, provisions regarding pverformance requirements are
mainly found in BITs concluded by the United States of America. Article 1106 of the
NAFTA contains a similar provision. Few tribunals have addressed 'perfd_rmance

requirements.

« InPope & Ta[bot”, the tribunal dealt with the conditions attached to the export of
softwood lumber to the US which was subject to an increasing fee determined in
accordance with the com pany's quotas. Exports which exceeded the quotas were
subject to the highest fee. The tribunal held fhat the general aim of performance
requirements was to increase the export of goods and services. The measure at
stake did not impose or enforce any requirement to export because an option

was available once the quolas were exceeded, namely payment.

«  In SD Myers™, the claimant contented that Canada’s export ban breached Article
1106 because it required the claimant to carry out a major part of its business in
Canada. For the claimant, the export ban was a condition of operating in Canada.
The tribunal disagreed. It underlined that one must look to the substance of the

ban and not only to its form. It then found that the measures - did not constitute a
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Foreign Direct Investment And Performance Requirements: New Evidence from Selected Countries,
UNCTAD, 2003, p. 2, available online at http://www.unctad.org/en/docs/iteiia20037_en.pdf.

Op. cit,, p. 3.
Op. cit.
Op. cit.
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performance requirement as they did not. fall within any specific requirements
prohibited by Article 1106 of the NAFTA.

. In ADF”’, the US measure at stake required that steel material for the
construction of an interchange project be produced and fabricated entirely in the
US. The claimant _contended that this was a requirement’of local conteht in
breach of the NAFTA. The respondent rep!iéd that such a performance
~ requirement was alloWed'in th‘e.‘speciﬁc context 6f procureh‘iént by th‘e"US Gnaer
Article 1108 of the NAFTA. The tribunal agreed and held thét the measures did

not constitute a violation of Article 1106 of the NAFTA. |

These decisions show that the approach of NAFTA tribunals regarding performance
requirements has been cautious and has favored a strict interpretation of the terms of
Article 1106 of the NAFTA. - o

Bearing these deéisions in mind, the Tribunal is of the opinion.that the C volume levels
constitute performance requirements. They required that any production exceeding the
A and B quotas “must be exported” outside Poland (Art. 7 of the 2001 Sugar Law -
Exh. C66) or the EU. Under the Sugar Law, the charge to be paid for produycers who
“violated” the provisions was equivalent io the value of the non-exported C sugar using
a coefficient of 1.9 for isoglucose in sugar equivalent. Under the EU system, C sugar is
to be exported without refund or.can be carried over to the following marketing year
(see Exh. R172 — An EU Description of the Common Organisation of the Market in

~ Sugar, 2004).

As stated by Poland ih its Counter-Memorial “[iln turn the sugar, isoglucose and inulin
syrup produced by the producer over the A and B limit allocation [...] constituted C
volume of suaar, isoglucose and inulin syrup and had to be exported [...]. In the event
a producer did not manage to fulfill the obligation to export all C vo/urﬁe products, the
remaining product was subject to financial sanctibns” (Poland’s Counter-Memorial,
{1 72). Contrary to what Poland now asserts, exportation is a requirement. In requiring
the export of volume C level, Poland set a condition on the activities of Cargill in
Poland.

The fact that the measure applied equally to isoglucose and sugar, as argued by the
Respondent, does not affect this conclusion since the comparison between the two is

of no assistance in the context of performance requirements. Indeed, performance
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ADF Group v. United States, ICSID case No. ARB(AF)/00/1, Award, 9 January 2003.
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requirements are not to be determined by comparing the positions of two companies,

unlike national treatment.

5.3.2 Did Poland actually impose on Cargill impermissible performance

requirements?

The Tribunal must now determine whether the performance requirements at issue’®

‘were in breach of Artic!e l:4 of the BIT.

Article 11:4 reads as follows: -

Neither Party shall impose, as a condition of establishment, expansion or .
maintenance of investments, any performance requirements which require
or enforce commitments to export goods produced, or which specify that
goods or services must be purchased locally, or which impose any other
similar requirements or measures. ' '

Article Il:4 aims specifically at the imposition of performance requirements which
require exporting goods 'pro_d.uced locally, provided it is made “as a condition of

establishment, expansion or mainteriance of investments”.

No quotas and consequently no performance réquirements were imposed when the
Claimant established its investment and while Cargill still maintains its investment in
Poland. Hence, the Tribunal must examine whether the quota impdsition hindered the

expansion of the investment.

Cargill's present claim does not relate to quotas A and B, but to volume 'C production.
Whereas quotas A and B limited Cargill's possible éxpa‘nsion on thé Polish market, the
same does not apply to volume C level. Had Cargill intended to expand, it could have
done so notwithstanding quotas A and B by producing for export. Therefore, the
Tribunal cannot agree with Cargill that volume C level had the same effect as a

maximum production quota.

The Tribunal does not ignore Marcin Wieglus' additional witness statement (Exh. C104
- 99 11-13) pursuant to which export was not an alternative due to high costs of
storing, transportation, and import tariffs. Mr. Wieglus insisted on the difficulty of
transporting isoglucose since it must be delivered soon after it is produced. He also
stated‘ that the situation kasened after the EU accession, when the export markets of -

countries close to Poland were no longer available.
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And as far as EU quotas are concerned, only until 20 August 2004.
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Nonetheless, and notwithstanding these practical and financial impediments, it appears
that Cargill took a commercial decision not to export more of its production. Cargill
failed to convince the Tribunal that its decision not to expand on foreign markets was

due to-the imposition of the volume C level.

Therefore, it is not established that Poland has breached Article 11:4 of the Treaty given

_ that the Claimant failed to establish that th_é vp'erformance requirements restilting from

the volume C level were imposed as a-condition of the expansion of its investment.
USE AND VALUE OF CARGILL’S INVESTMENT — ARTICLE VII:1 OF THE TREATY

Cargill’s pbsition: Poland deprived Cargili of the use and value of its investment

6.1.1 Poland was required to refrain from measurés that could depn'vé Cargill

of the use and value of its investment

According fo Cargiﬂ, Article VII:1 of the Treaty protects “not bnly [from] outright takings
of title to property but also [from] interference with an investor’s property that deprives
the "investor of the use or value of that property” (Cargill's Memorial, pp. 89-90).
Interferencé by a government with an investor's reasonably expected future economic

benefits from its investments can also amount to expropriationv.

In addition, “as long as Respondent’s actions have deprived Cargill ‘in_significant part’
of the ‘use or reasonably-to-be-expected’ value of that investment, ‘Respondent’s
actions are expropriatory” (Cargill's Memorial, p. 94), ifrespective of whether only a

part of the investment has been expropriated.

Finally, the government's intention is irrelevant. It is . the effect of the governme‘nt’s acts
which is relevant and decisive In this case, the effect of the Respondent’s acts was to

deprive Cargill of the use and value of isoglucose facilities.

6.1.2  Cargill’s isoglucose production capacity is an investment capable of

being expropriated

,Cargili’s isoglucose facility, 'equipment, and other assets, but also associated rights

related to such assets, fall within the broad definition of “investment” contained in the
Treaty. Such rights include Cargill's rights to use and enjoy that equipment and

production capacity to genérate income for Cargiﬂ (Polska).

In fact, the true value of Cargill's investment is its ability to produce and sell at full
production capacity. “Cargill’s rights to. derive the full economic benefit of its investment
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and to produce isoglucose at capacity constitute valuable rights capable of being

expropriated under the US-Poland Treaty” (Cargill's Reply, p. 159).-

6.1.3  Poland’s national quotas and the EU quotas unreasonably interfere with

the use and value of Cargill's investment

Poland imposed discriminatory regu}atioh’through national and EU quotas on the
production and sale of iéoglucose in Poland. This constitutes expropriatory meas_dre_s‘
Indeed, “the national and EU quotas on isoglucose constitute an indiréCt expropriation
of a significant portion of Cargill's isoglucose production capacity, thereby depriving
Cargill of the feasonably expected use and enjoyment of that investment" (Cargill's

Memorial, p. 96). More specificalily:

. The quotas on isoglucose which the Respondent imposed from October 2002 to
May 2004 “foreclosed to Cargill the use of some one-third of its production

capacity’ (Cargill's Memorial, p. 96).

K The EU quota on isoglucose, which the Respondent accepted, and which

became effective on May 2004, “currently deprives Cargill of the use of two-thirds

of its production capacity” (Cargill's Memorial, p. 96).

. Cargill‘é “property rights with respect to a significant portion of this fability have
been ‘rendered so useless that they must beb deemed to have been
expropriated”, referring to Starrett Housing (Cargill's Memorial, p. 96). The total
amount of démages that the Claimant has suffered as a result of Respondent's

illegal acts is USD 87.8 million.

N Cai‘gil! had reasonable investment-backed expéctations that were undermfned by
the Respondeni.. Caigill's expectations were based on inter alfa, the absence of
guotas when Cargill.initia!ly deoidéd to invest'in isoglucose in Poland, the support
and encouragement of government officials, assurances that any future quotaé in

' Pdlandr would be based on market demand and production capacity, and
evidence of market demand for isoglucose in Poland. The Claimant reasonably
expected that it would be allowed {o produce to the fullest extent permitted by the

market.

The imposition of quotas inflicted significant harm which has been continuous between
2002 and 2006, and is likely to continue in the future. Therefore, the imposition of the

isoglucose quotas can hardly be considered “merely ephemeral”.
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The Claimant could not compensate for the deprivation it has suffered since it could not
provide substantial quantities of isoglucose to customers outside of Poland, and could

not pursue other lines of business activity.

Finally, Cargil_l._emphési.zed that even if the Respondent were réquired by the EU to
impose a low quota, “that does not excuse Respondent’s '_acz‘ions nor render it not. -
responsible for the losses suffered by Cargill’, because Poland made a policy choice to

" join the EU and Cargill should not bear the loss caused by such ‘choice (Cargill's

Memorial,»p.‘ 97).
Poland’s position: Cargill’s claim of expropriation is baseless
6.2.1  Cargill’s production capacity is not capable of being expropriated

According to Poland,'Cérgill has not identified any investment that was expropriated. 1t
claims a taking of a portion of its ‘production capacity which is not, by itself, capable of
being expropriated since it is intangible. A foss of capacity or a loss of a committed
customer base is too vague a concept to be capable of being an investment under

Article | of the BIT and therefore be expropriated.

In any event, Cargill has not established that it ever used the capacity that it alleges
was taken from it. Nor has it established that a portion of its capacity could be sold or
traded. '

As of November 2001, when Poland announced the first national quota of 59,437 MT
commercial ‘quantity,' Cargil's capacity allegedly stood at 80,000-85,000 MT
commercial quantity. Notwithstanding {he quota, Cargil! proceeded with a ﬁfty-perce'nt
expansion of its capacity. “Under Cargill's logic, had it expanded its capacity by an
addiﬁona/ hundred or even two hundred percent, it now would be in a position to allege
that portion of its capacity was expropriéted as well" (Poland’s Counter-Memorial,
pp. 130-131). -

In addition, all of Cargill's capacity ‘still exists and- it has not been deprived of it. It
continues to hold and use productively its isoglucose-producing installation. “The
capacity of that installation may constitute a component of its value, but it cannot, by

itself, have been expropriated" (Poland’s Counter-Memorial, p. 130).
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6.2.2 Measures lile those at issue in the present case, i.e. non-discriminatory

regulatory actions for a public purpose, do not amount to expropriation

Relying on Methanéx, Poland contends that regulatory action does not amount to
expropriation. The production quotas apply edually to all producers of isoglucose
regardless ‘of nationality and were adopted out of necessity in advance of Poiand‘s
accession to the European Union in an open and transparent law-making process in-

which Cargill participated substantially. No assurances of any kind were provided.

Carglll should have been, and was, aware of Respondent's commitments in that regard

prior to making xts investment.

6.2.3 A mere negativé impact on an investment resulting from regulation is
insufficient to establish a taking under international law

“An allegation that an investment's profits have diminished as a result of regulatory
action is insufficient to support a claim for an expropriation” (Poland's Counter-
Memorial, p. 134). In the present instance, Cargill has not demonstrated any impact,
much less an interference SO substantial with the investment that it could be v:ewed

virtually as a depnvatlon of Carglll s investment.

First, Cargill has not proven that its investment has suffered ény damage as a result of
the national or EU quotas. It “has hot alleged that Réspondem‘ has interfered with
Cargill's ability to produce isoglucose to such a degree as to render its isoglicose
facility useless or~vélueless” (Poland’s Rejoinder, p. 180). In fact: |

o - “Cargill has failed to establish that either the national or EU-mandated quotas

resulted m any /nz‘erference with actual demand or its acz‘ual production”

(Poland’s Colmfpr_Mpmnrml p. 134). Indeed, Cargill adm]fc that its isoglueose

production and sales.continue to this date.
. Cargill has not alleged that it has been deprived of control of the company.

. Cargiil’s claims of inten‘érence with projected production, if relevant at all, are
insufficient.

. “Cargill's investment retains significant value” (Poland's Countef-Memorial,
p. 134). Indeed, first, it could have continued with the marketable production from
two of its lines which purportedly have the capacity to produce 145,000 MT
dextrose syrup and 120;000 MT 6ommercial quantity of isoglucose (F42).
Second, as Cargill acknowledged during the negotiation with the EU, 62,200 MT
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dry state (87,606 MT commercial quantity) that was applicable under the national
system “conformled] to a level which makes it economically viable to continue

visog/ucose production in Poland™ (Poland's Counter-Memorial, p. 135). Third, the

measures did not result in a total and permanent deprivation of Cargill's

‘fundamental rights of ownership-in its investment. Cargil!'s‘i isoglucose operation

continues to this day.

" Cargill's had the intention. in developing its facility to serve markets outside of

Poland.

572. Second, Cargill retains viable alternative uses for its investment. Indeed, Cargill may

manufacture products that are not subject to the quotas, using its investment in the

isogl'ucose production facility. “Cargill began the production of a/boho/ at- its facility

since the imposition of produbtion quotas on isoglucose [and .in fact,] isoglucose

production facilities; or at least substantial portions of such facilities, can be converted

- for the production of alcohol’ (Poland’s Counter-Memorial, -p. 137). Cargill's “target

markets include the -pharmaceuz‘iba/_ and other sectors [which] will soon be made

.V available to Cargill as an outlet for unlimited isoglucose production and sales’
(Poland’s Rejoinder, p. 180). ) ‘ - '

573. Third, temporary deprivations are not suﬁ‘ioienf to establish-a claim of expropriation. In

the case at hand, quotas have, if at all, only had a temporary impact on Cargill's

opportuhity to make a maxirﬁum profit:

The first quota period ran from 1 October 2002 to 30 Junme 2003. It
accommodated essentially all of Cargill's isoglucose sales during 2001 and could

_have accommodated substantially greater production.- Thus, whatever its

capacity, Cargill cannot sustain a claim that it suffered any diminution in value of -
its investment during the period October 2002 fhrough June 2003.

The second national quota level enabled Cargill to produce more than twice the
level of its 2001 production, during which period Cargill confronted no limitation
on production whatsoever. In addition, it imposed no limitation whatsoever on
export sales. Under the circumstances, Cargill's claims of lost sales are a lacking

factual foundation.

Further, “Cargill's reduction in its damages claims in and of itself shows that its
alleged ‘deprivation’ is not a ‘deprivation’ of property rights, but — accepting

Cargill's facts — merely a diminishment in profits generated by the property at
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issue. There simply has been no lasting harm to Cargill's ability to use its
property” (Poland’s Rejoinder, pp. 183-184).

. Finally, even assuming that the imposition of quotas is permahent, this wduld_not
imply a permanent deprivation.of the use of the alleged excess capacity, as ‘the
qguota levels could well rise to equal or surpass Cargill's alleged capacity. g
(Poland's Rejoinder, p. 185). -

6.2.4  Cargill lacked a reasonable investment-backed expectation

A finding of an expropriation réquirés that the investor estéblish that it was deprived of
a reasonably expected economic benefit of its investment. Indeed, “a finding of liability
is noi‘ appropriate where the investment undertaken by the claimant [...] was
‘speculative or, in the best of circumstances, impruc{ent" (Poland’s Counter-Memorial,
p. 139).

In the present case, given the regd!atory.context, Cargill did not have — and should not
have had — reasOnéble investment-backed expectations that its rights to develop and
later expand its producﬁon facility would not be affected by production quotas. Indeed,
“Poland's impending accession to the EU was a clear and definitive signal of the type
and intensity of regulation that Cargill should have expected [...] Likewise, Cargill
ignored many other signals both prior to its initial investment and at each phase of its
alleged expansion process as well’ ‘(Polénd’s' Counter-Memorial, p. 139). VC_argill
installed and expanded its production capacity with the knowledge that its product was

certain {0 be regulated.

Furthermore, “under the national quota system, it was Cargill that urged Réspondent -
successfully — to make the quota allotment dependent on production during the year
prior [and] Cargill's monopoly on the production of isoglucose in Poland was ensured

by regulation” (Paland’s Counter-Memorial, p. 139).
Analysis
In pertinént part, Article VII of the Treaty reads as follows:.

Article Vil
Compensation for Expropriation

1. lnvestments .shall not be expropriated or nationalized either directly or
indirectly through measures tantamount fo expropriation-or nationalization
(“expropriation”) except for a public purpose, in a nondiscriminatory manner,
- upon payment of prompt, adequate and effective compensation, and in
accordance with due process of law and the general principles of treatment
provided for in Article Il (6). Compeénsation shall be equivalent to the fair
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market value of the expropriated investment immediately before the
expropriatory action was taken or became publicly known, whichever is
earlier; be paid without delay; include interest at a commercially reasonable
rate, such as LIBOR plus an appropriate margin, from the date of
expropriation; be fully realizable; be freely transferable; and calculated on
the. basis of the prevailing market rate of exchange for commermal
transactions on the date of expropriation. .

2. A national or company or either Party that asserts that all or part of its
investment has been expropriated shall have a right to prompt review by the
appropriate judicial or administrative authorities of the other Party fto
‘determine whether any such expropriation has occurred and, if so; whether
such expropriation, " and any compensation therefore; conforms to the
provisions of this Treaty and to principles of international law. -

6.3.1  The standard of defermination

The Tribunal considers that whether there has been an expropriation in this case
hinges upon one critical factor, i.e. the level of the Claxmant’s depnvat!on It concurs
with the Tecmed tnbunal which held

116. [...] Therefore, it is understood that the measures adopted by -a State,
whether regulatory or not, are an indirect de facto expropriation if they are
irreversible and permanent and if the assets or rights subject to such
measure have been affected in such a way that “...any form of exploitation
thereof...” has disappeared; i.e. the economic value of the use, enjoyment or
disposition of the assets or rights affected by the administrative action or
decision have been neutralized or destroyed. Under international law, the
owner is also deprived of property where the use or enjoyment of benefits
related thereto is exacted or interfered with to a similar extent, evén where
legal ownership over the assets in question is not affected, and so long as
the deprivation is not temporary. The government's intention is less
important than the effects of the measures on the owner of the assets or on
the benefits arising from such assets affected by the measures,; and the form-
of the deprivation measure is less important than its actual effects. To
defermine whether such an expropriation has taken place, the Arbitral
Tribunal should not:

[...] restrict itself to evaluating whether a formal djspossession or
- expropriation fook place, but should fook beyond mere. appearances and
establish the real situation behind the situation that was denounced.”

(footnotes omitied)

It follows that an expropriation might oCcur even if the title to the property is not
affected, depending on the level of deprivation of the owner®. This is a well
established principle in investment arbitration, which is illustrated inter alia by CMS®',
Azurix®?, Telenor™ and LG&E®.
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Op. cit. .

Starrett Housing Corp. v. Iran, Interlocutory Award, 19 December 1983, 4 Iran-US CTR 122; Tippetts,
Abbett, McCarthy, Stratton v. TAMS-AFFA Consult/ng Eng/neers of Irani, Award, 22 June 1986, 6 lran-US
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In the Tribunal's opinion and contrary to Cargil's submission, the investor's
expectations are not a useful benchmark to decide whether measures taken by a State
are tantamount to expropriation. This'subjectiv_e test is better applied in the context of
fair and equitable treatment. What matters here is the objective result of the measures

retained by the Tribunal as being violations of the BIT.

The question here is thus whether by regulating the production of isoglucose and
imposihg‘domestic 'quo‘tas.PoIand took a measure which is tantamount to an
expropriation of Cargill's investment. To answer this question, the Tribunal must first
identify Cargill's investment (6.3.2) and then examine the degree of the interference of

- the measures with the investment so identified (6.3.3).

6.3.2  Cargill’s investment for the purpose of an expropriation

‘Cargill contends that its right to use and enjoy its isoglucose production capacity falls

within the definition of an investment under the Treaty. In its Request for Arbitration, it

. also submitted that “Cargill Poland is a wholly owned subsidiary of Cargill and thus

qualifies as an investment' under the Treaty (Cargill's Request, § 30). It further
described the “faciiity, the equipment and other assets and associated r)’ghts” which it
owned through Cargill Poland as investments. In its subvmission, its right to produce
and to sell o full Capacity was expropriated notwithstanding the fact that Cargill Poland
is still in the possession of all the physical assets and able to pro'duce isoglucose,

although not to the extent originally planned.

The Tribunal agrees that Cargill has a right to use and enjoy the production facilities
owned by its subsidiary. This right is an intangiblve.asset; which is-included in the
definition of investment given by the Treaty. lndeed Atticle 1:1(b) of the Treaty
spebiﬁes that an “investment” includes tangible and mtanmble property as well as
claims to money or to performance havmg economlo value, and assaciated with an
investment. Bearing this in mind, the question then arises whether such right (to use
and enjoy a production capacity) is a sepafate element which can be expropriated in
isolation or whether it exists solely in relation to Cargill's global interest in Cargill
Poland and cannot be expropriated in isolation. The Tribunal is aware that some
decisions rendered in investor-state arbitrations -have accepted that specific rights

relating to an investment can be expropriated separately®. In this case, it considers,

83 .
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Telenor Mobile Communlcat/ons AS v. Republic of Hungary, ICSID Case No. ARB/04/15, Award, 13
September 2006. . .

Op. cit.”

For example Waste Management Inc v. The United Mexican States, op. cit., Award, 30 April 2004; Eureko
v. Poland, Partial Award, 19 August 2005; EnCana v. Ecuador, Award, 3 February 2006. .
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- effect on the economic value of the investmen

however, that Cargill's right to use and enjoy the prodﬁction facilities is directly

’ contingent upon the facility; it cannot be dissociated. from it. Thus, the Tribunal is of the

opinion that the correct approach here is to assess the investment as a whole in order

to determine whether there was an expropriation.

The same approach was in particular adopted in Telenor v. Hungary®. In that case, the.

~Claimant asserted that its investment was composed of a mobile network, a

concession agreement, the customers of its- local subsidiary, and the income
expectations of the subsidiary. The tribunal held that these elements taken together
constituted the investment made by Telenor through' its subsxdlary In this context, it

made the fo“owmg statement:

The Tribunal considers that, in the present case at least, the investment
must be viewed as a whole and that the test the Tribunal has to apply is
whether; viewed as a whole, the mvesfmern‘ has suffered substantial erosion
of value. (Y] 67)

The Tribunal agrees with this view. Hence, it will examine the effect of the measures on

Cargill’s mvestment taken m its entfrety and not limited to the right to use and enjoy the

’ production capacity.

6.3.3 . Effect of the measure

Turning to the impact of the measure imposing domestic quotas, Cargill alléges that its
“oroperty rights with respect to a s:gmflcant portlon of this facﬂ/ty have been ‘rendered
so useless that they must be deemed to have been expropriated” (Cargill's Memonal

p.96).

The Tribunal further concurs with the’ tribunal in Telenor that to amount to an
expropriation, the measurés complained of must be “such as to have a major adverse
t#7. 1t also agrees that the test to be
applied is whether the investment, as a whole, has suffered a substantial erosion of

value®®

86

87
88

Telenor Mobile Communications AS v. Republic of Hungary; ICSID Case No ARB/04/15, Award, 13

‘September 2006, {] 67. This approach was also followed in Saipern SpA v. the Republic of Bangladesh,

ICSID Case No. ARB/05/07, Decision on Jurisdiction and Recommendation on Provisional Measures, 21
March 2007.

Telenor 1164, op. cit.

Op cit., § 67. Or, in the words of another tnbunal ‘Thus the effect of the Argentine State’s act/ons has
not been permanent on the value of the Claimants’ shares’, and Claimants’ investment. has not ceased to
exist. Without a permanent, severe deprivation of LG&E’s rights with regard to its investment, or almost
complete deprivation of the value of LG&E’s investment, the Tribunal concludes that these circumstances
do not constitute expropriation”: LG&E v. Argentine Republic, op. cit., Decision on liability, 3 October 2008,
1 200. . ’ ’
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In éssessing the impact of the measu'res‘ on the investment, the Tribunal notes that
Cargill still owns the shares of its Polish sUbsidiary; that it still has title, possession and
use of the production facility, the equipment and other physical assets. More
'signiﬁcanﬂy, Cargill Poland still produces isoglucose and other products. It is true that -
the level of production authorized by the EU .duota is substantially lower than the
capacity of the facility. Nonetheless, on these facts the Tribunal cannot accept that
Qargill is rédically deprived»of‘its investment as viewed in its entirety. In other words,

the investment is not neutralized or rendered useless.

For these reasons, the Tribunal concludes that Cargill has failed to establish a violation.
of Article VllI:1 of the Treaty.

* Kk Kk k %

DAMAGES
In this section the Tribunal will first set forth the parties’ positions ‘(1, and 2), and then
set forth the applicable principles .of compensation (3.1), and the quantum for each

breach (3.2 to 3.4). Thereafter, it will address the issue of taxation (3.5).

CARGILL’S POSITION: CARGILL IS ENTITLED TO COMPENSATION FOR DEPRIVAT!QN OF ITS

"TREATY RIGHTS

Full compensation is due

The Claimant relies on the Chorzéw Factory case and other international decisions,
that hold that reparation must wipe out as far as-possible all the consequences of the
illegal act and reestablish the situation which would in all probability have existed if that

act had not been committed.

The Claimant contendé that the principle of full compensation provided in Article Vil:1
of the Treaty in the event of an expropriation must apply to all the breaches found in
the present case. Although the Respondent's acts and omissions violated multiple
provisions.bf the Treaty, the damages incurred are the same. Or in Cargill's words,
“Itthe same acts and omissions by Respondent, and the same measures of
Respondent — namely, the nontransparent formulation and ultimate imposition of
economically crippling quotas — are the basis for each one of Claimant's Treaty claims.

And the same injuries — namely, the loss of the right to produce and sell isoglucose up
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to Cargill's full capacity — result from those measures, régardless of which Treaty

provision the measures are found to violate” (Cargill's Reply, p. 178).

1.1.1  Cargill’s damagés -are properly measured by the fair market value of its

lost profits

-a) The “fair market value” is the préper measure for the compensation of

all of Poland’s breaches under the Treaty

According to Cargill, Article VII:1 of the Treaty provides specific guidance on the
measure of damages for expropriation, which must result in “prompt, adequate and
effective compensation” in accordance with international law standards. The

" measurement of Article VII:1 also represents a valid compensation standard for

breaches of other provisions of the Treaty, as held by the CMS tribunal.

To effect full compensation, one must take into account the fair market value at the

. time before it was known that the illegal act would occur. In the present. case, the

Respondent’s bféaches of Articles 11:1, 11:8, 11:6, 11:4, and VI of the Treaty caused by
the imposition of national quotas, and its request for and acquiescence to EU quotas

below Cargill'é isoglucose production capacity, resulted in damages corresponding to

. the value of the expected prpﬁts on the isoglucose sales that Cargill lost as a result of

its inability to utilize the full capacity of its investment. Contrary to what the Respondent
suggests, “[tlhe value of which Cargill has been deprived is'noz‘ just the value of the
isoglucose production equipment itself, but the value of the income (and more
specifically the profits) that that equipment would have generated but for Poland's too-

low quotas” (Cargill's Reply, p. 181).
b) The discounted cash flow method

Cargill argues that the discounted cash flow (DCF) method is the proper method to
calculate its exbected profits on the sales lost as a result of the imposition of the
quotas. This method enables “account to be taken of risk and uncertainty in an explicit
and transparent manner’ (Exh. C111, 2 Haberman Expert Report,  2.49).

1.1.2 Calculation

Cargill's lost earnings amount to “the difference between Cargill's net revenues under
z‘hé quota regime and the net revenues it could havé earned absent the quota regime,
beginning with the imposition of the first national quota on iéoglucose on October 1, -
2002, and continuing through May 31, 2011 (Cargill’s Memorial, pp. 103-104).
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597. Indeed, Cargill's losses began to accumulate when the level of the first national quota

598.

589,

600.
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602.

was announced in November 2001, as customers began to grow concerned that
Cargill would not be able to accommodate their sweetener requireme’nts. By that date,
Cargill-had substantially made its investment in the final capacity expansion of 35,000-
40,000 MT. Therefore its full investment up to 120,000 MT was actually completed. To
be conservative, the Claimant’s damage expert, Mr. Haberman, nevertheless used 1

October 2002, the o'perative.'date_ of the quotas, as a date of reference.

From that date, Cargil's damages continued to accrue with the replacement of the
Polish national quotas by even lower EU quotas which became effective on 1 May
2004. For the Claimant, there is no question that it continues to be damaged by the EU

quota regime just as it was by the national quotas.

The loss compensa'tion‘must extend to 31 May 2011, Which “corresponds to the end of
the average expected useful life of the isoglucose production equipment at the Bielany

Wroctawskie facility” (Cargin's Memorial, p. 104), i.e. a ten year and two-month span V

from the equipment's weighted average installation date of 1 April 2001.

The Claimant computes its lost revenues for three subperiods between October 2002
and May 2011: first, the period of the national quota (1 October 2002 to 30 April 2004);
second, theperibd of the EU quota for which Cargill's actual sales data is available (1
May 2004 to 31 May 2005); third, the period under the EU quota for which future sales
and costs are estimated (1 June 2005 to 31 May 2011).

After adjusting the gross lost profits to account for Cargill's partial- mitigation of the
damages vthrough other uses of .the isbglucose production facilities such as the
broducticn of F9 isoglucose for dilution and the profits generated by exports, Cargill's
expert then discounted the net lost profits back to the date on which the breaches of
the Treaty may conservatively be fixed (the date on which the quotas first came into
effect, i.e. 1 October 2002), to reach a present day value. The discount rate used is

equal to Cargill's average annual cost of borrowing of 5.20%, which reflects the time

 value of money to Cargill Inc. Since Cargill is not a listed company, no risk factor is

added as the investment involves a “well established production process which is
inherently low risk’ and which is operated by a group with similar plants worldwide (2
Haberman Expert Report, § 2.59).

Cargilil’s alleged damages were of:

. USD 151,801,548 in the First Haberman Expert Report;
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. USD 87,798,762 in the Second Haberman Expert Report to account for the
impact of two EU regulations and mitigating sales;

e and finally of USD 82,969,321 on the day__of Mr. Haberman's testimony to

o account for the droduction levy-to be paid under the EU sugar regime by each
manufacturer per ton of isoglucose producec_i89 (Addendum 2 to Mr. Haberman'’s
2" Expert Report submitted on 21 June 2006, Exh. C169).

Interest should be awarded at Cargill's cost of borrowing on a compound basis

Cargill claims that it is entitled to interest on the value of its investment to place it in the
position it would have been in had Respondent promptly paid adequate cdmpensation.

The applicable interest rate corresponds to Cargill's cost of borrowing which is a
“‘commercially reasonable” rate for._the_se proceedings. That rate was 5.20% in 2005.

Furthermore, to make it whole for the injuries inflicted by the Respondent's wrongful
acts, Cargill requests that interest be compounded annually (Cargill's Memorial,

pp. 106-107). It also réqueéts that the interest run from the date of the internationally

~wrongful act, which is also the date as of which damages are calculated, and that it

"~ continue to accrue until the amounts awarded are settled.

Issues of taxation

At the hea‘ring, the Tribunal asked the parties to expand in their Post Hearingr Briefs on
the issue of taxation that was addressed in Mr. Stanley's report to the effect that any

damages awarded by the 'Tlribunal should take into consideration certain Polish taxes.

The Claimant argués that the award should be net of taxes invPoland. Cargill’'s

damages‘were calculated on a before-tax basis, as it was assumed by Cargiil's expeii
that it would be taxed in the jurisdiction in which payment would be made. Any award
paid to Cargill would be subject to corporate taxes in the US a{ a raté of 35%, even if
Polish’ taxes were to be deducted, since the United States-Poland Double Taxation
Treaty takes into consideration only the actual payment of taxes made in a foreign
country. Therefore, Cargill would be taxed twice, unless the resulting total of the award

was grossed up for the effect of US taxes.

83

Under the original quota system, Cargill pays a sugar fee for the right to operate under an isoglucose
quota. Under the national quota, this was recovered by Cargill through the subsidy system operating at the
time. This was not recoverable under the EU quotas. “But with effect from July 2006 [until September
2009] the sugar fee was replaced by a new form of fee which is a payment into the sugar restructuring
fund” (Haberman Tr. H, p. 1109, H 8-12). After September 2009, there will be no more sugar fee because
the restructuring fund is temporary only (idem, p. 1108, II. 24-22 — p. 1110, 11.1-2).
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2.1

POLAND’S POSITION: CARGILL IS NOT ENTITLED TO DAMAGES

Cargill has suffered no losses

608. According to the Respondent, no losses allegedly due to the ihtroducﬁon of the national

isoglucose quotas are established for the following reasons: -

. Cargill has.not demonstrated that at any time prior to October 2002 it utilized the |
full capacity of its plant. ‘

. During-the first na'tional‘quota period, Cargill did not use its entire A quota. lts
sales reflected the actual demand on the Polish market for isoglucose.

-Consequently, Cargill did not sustain any loss during that time.

. During the second national quoté period, Cargill failed to use almost one fifth of

its domestic quota. It was not successful either in exporting isoglucose.

. Cargill also did not incur any losses as a result of the imposition of the EU quota.

Since Council Regulation (EC) No 318/2006 of 20 February 2006 on the
Common Organization of the Markets in the Sugar Sector became operative on 1
July 2008, “Cargill will be able to use as much of its production capacity as it will
be ab/e fo secure demand for" (Poland's Rejoinder, p. 197). Indeed, “the
customer for industrial lsog/ucose will be Community-based groups of industrial

' users of isoglucose [and] Cargill wifl be competing on the Community market in
the same way it would in case Cargill Were aI/ocated a quota it wished for"
(Polands Rejomder pp 196- 197) ‘

2.1.1 Cargill 's calculation of its purported damages is flawed in law and in fact

609. The Treaty does not specify the measure of damages in the event of a-’breach other

610.

than expropriatioh. Poland accepts that rules of customary international law provide
the legal principles governing-any- award of damages proximately caused by a breach

of the Treaty, but notes that Cargill failed to establish the content of such rules.

For compensation to be awarded for a breach of national treatment, fair and equitable
treatment, and performance requirements, the Claimant should have proven the
damage which it incurred as a result of each and every violation it alleges. It has failed
to do s0: “As for such wolat/ons alone there is no property taken away, and z‘here is no '
value of such property to form the baS/s for compensat/on For losses of va/ue there is

no market’ (Poland s Rejoinder, p. 200)
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Therefore, the Tribunal is invited to consider the claims in light of the specific
circumstances of the case taking into account other provisions of the Treaty and the

principles of international law.

In any event, fair market value is not the measure of damages for breaches under the
Treaty. It s reserved fof findings of total and permanent ,deprivaﬁons of fundamental
rights to property in violation of Article VI, ‘Compensation for Expropriation®. (Poland’s
ACounter—Memoria'l " pp. - 145- 146). For other breaches, "‘;[‘]'n the -absence of express
regu/atton the matter must be left to be decided on a case by case basis by the bodies
adjudicating -claims for violations of other Treaty guaranz‘ees what would be the

standard for compensating these violations” (Poland’s Rejoinder, p. 198).

Poland also submits that the DCF method is not appropriate in this case. Cargill
Poiska’s record of performance is untested and not established to serve as a basis for
calculation of lost prefits over a ten-year and two month period. In the same vein,
Cargill failed to present convincing evidence that, af any time durihg its operations in
Poland, it had a sufficient contractda!_ly-commiffed isoglucose client base to presume
that it would be able to sell its entire isoglucose oﬁtput during the future ten-year
period. Cargill's prOJeoted profits are speculative, rerhote end unsuited for DCF

evaluatlon

Under the latest EU regulation, there are increased isoglucose quotas for the entire
EU, from which Cargillis certain to beneﬁt Such regulation “mandates {he reduction of
guaranteed prices for sugar in the EU. The prlces of sugar and lsoglucose are linked,
and, therefore, Cargill's future profitability is uncertain. This reform initiative alone
shows that the DCF method of valuation is inappropriate for .this case” (Poland’s

Counter-Memorial, p. 150).

The Respondent expert, Mr. Stanley, further noted in his First Report that
"Mr. Haberman has not considered other alternative methods, which might be more

‘ appropriate. For example, these would include a ca/culatioh of the loss of investment,

which | understand has been adopted in similar cases, in particu/ar where they may be

uncertainty as to future profits arising from an investment’ (] 4.104).
2.1.2  Calculation

If anything, ‘{clalculation of such compensation should be limited to the outlays for that
part of Cargill's isog/ucese producing facility made obsolete as a result of the measures
implemented by Respondent and for which there are no other commerczal/y and

technically viable uses” (Poland's Counter-Memorial, 1276).
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Indeed, in the Respondent's submission, Cargill is entitled to no more than the
damages it actually suffered, if any: “Cargill is not em‘it/ed to damages in any amount,’
fo the é)dent associated with the approximate 40,000 MT commercial quantity installed
after it was aware of the first national quota period” (Poland’s Counter-Memorial, p.
151). Even assuming that Cargill may jvustify ighoring the variety of warnings prior to
November 2001, the'Respondent can not possibly be responsible for CargiH’s fost

profits on the post-November 2001 installation.

Further, even assuming that the DCF analysis were approprlate in this case, the.
Respondent raises the following objec’uons

. The proper"appifcation of that method would require consideration of the actual
production _volumés of isoglucose achieved by Cargill as a basis for calculation of
lost future -profits, and not of its production capacity. The weighted average of
Cargill's production for'the. period 1998-2001, which served as the basis for the
EU-mandated quotas, should be used as a reference for the calculation of any
lost future profits. ' '

. Cargill's valuation has not been tested against and compared with other methods

of loss valuation followed in international arbitration cases.

. Cargill did not meet the standard of proof attached to the DCF methodology and
Cargill's projected profits are both speculative and remote. ' V

. With respect to the period covered by the EU isoglucose qﬁotas‘, Cargill's claims
“might merit consideration if Cargill continued to operate in an unregulated
sweefeners nﬁarkef’ (Polahd’s Rejoinder, p.-207). To assess future lost profits,
reference should be made to -a marketWith the following characteristics: “farge
historic production of sugar, newly established presence of an isoglucose
produéer, no checks on the production of sugar and isoglucose, no minimum
guaranteed prices for sugar and isoglucose” (Poland’s Counter-Memorial,
p. 152).

« . Cargill failed to offer evidence as to the inelasticity of isoglucose prices, which it
assumed to exist specifically in the context of the new EU regulations. ‘

. Cargill failed to account for any differentiation between Poland and the United
States or other Coqntries in terms of risks that exist in developing markets
géner_a!ly and in Poland in particular. instead 'ofvapplying to the forecast cash
flows the discount rate that reflects the risk of the cash flows of Cargill's Bielany
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Wroctawskie investment on a stand-alone basis, Cargill and Mr. Haberman
adopted Cargill's global borrowing rate as the discount factor. The application of
a proper discount rate, i.e. a significantly higher rate, based on the weighted
average costs of’ capltal (WACC), would have resulted in a lower figure of total

. losses

. Cargill's treatment of costs rasses doubt as to whether all appropnate costs have
been included. Mr. Haberman assumes in his calculation of damages that the
labor costs are-fixed costs notwithstanding the situation in the region where
Cargill's factory is located, i.e. in the rapidly-deveiopi_ng region of Lower Silesia
where a shortage of skilled labor is already felt.

Furthermore, the Respondent’s expert has submitted an addendum to his report in
which he evaluated Cargill's losses at USD 47,348,057,‘basedon a'80,000 MT gross

production and using the same method as the Claimant's expért.

Cargill's internal rate of borrowing is not the appropriate interest rate and simple

interest should be awarded, if any, from the date of sig'nature of the Award

The'interest rate sought by Cargill has no justification under the Treaty. As directed by
the Treaty, the Tribunal must apply a commercially reasonable rate such as LIBOR.
During the period from October 2002 to May 2004, LIBOR on 6-month deposits ih us
dollars was between 1.124% (lowest in June 2003) and 1.618% (highest in October
2002) (Poland's Counter—Memoﬁa!, p. 153). ’

The interest on any amounts that the Tribunal may wish to grant Claimant should bear
simple interest, because of “the circumstances of this case and considerations of
fairness" as well as “the fact that Cargill's conduct contributed to the losses” and due to

“the nature of the European sugar regime” (Poland’s Rejoinder, p. 211).
Last, the interest should be computed from the date of signing the award.
Issues of taxation.

According to Poland, the award in itself would not be subject to taxation in Poland upon
payment to Cargill based on the United States-Poland Double Tax Treaty. Indeed,
business profits are subject to taxation in the state of the registered office of the

recipient.

However, in the calculation of the award, the Tribunal should, in any event, be mindful
of: '
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. The Polish VAT on calculation of hypothetical revenues of Cargill Polska payable
on goods and services hypothetically produced at a standard rate of 22%. The
VAT will not apply directly to the award, but must be taken into account in the

calculation of the lost profits. .

o The Polish corporate income tax (CIT) on hypothetical revenues of Cargill Polska.
The subsidiary would havel'been subject to a tax of 28% in 2002, 27% in 2003
and 19% thereafter. - ‘

625.

626.

627.

628.

. The Polish withholding ‘tax of 5% on hypqthetical‘dividends payable to a US

shareholder.

Cargill's alleged loss of profits are -not in fact lost profits if VAT and CIT are not

deducted from Cargill’s alleged grosé earnings.

ANALYSIS

In its analysis of the different breaches claimed, the Tribunal has found the following

Treaty breaches:

« - Article 1l:1: Breach of national treatment in connection with the impdsition of

national and EU quotas and the denial of eqhal competitive opportunities;

. Article [1:8: Discriminaﬁbn in connection with the imposition of national and EU

quotas;

. Article 11:6: Breach of transparency in connection with the non-disclosure of the
methodology for the national quotas and breach of the prohibition on

discriminalory Measures.

In essence, the breaches relate to the discrimination perpetrated in connection with the

| imposition of the national and EU quotas, be it under Article 11:1, 11:8 or 11:6, and the

lack of transparency subrrounding the determination of the national quotas under Article
{1:6.

The Tribunal will now define the applicable standards for compensation® (3.1). It will
then distinguish between compensation for breach of transparency (3.2), breaches of

national treatment, equal opportunities and discrimination due to national quotas (3.3)

80

Restitution not being an option in this case.
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and breaches of national treatment, equal opportunities and discrimination due to EU
quotas (3.4).

Applicable standard for compensation

According to the Claimant, the Tribunal "ought to use the “fair market value”
measurement of Article VII:1 on expropriation, namely “the fair market value of its lost
profits” (Cargill Reply, p. 175), as the standard for c‘om'pensétion’ On that basis, CargiHA
has presented a claim covering the period of time from 1. October 2002 to May 2011.

The Respondent objects to the use of the standard applicable to expropriation to

compensate other violations of the Treaty.

The Treaty oniy provides a standard for com’pensaﬁon in'the event of an expropriation.
It contains no guidance for evaluating damages arising from breaches of other

provisions. The Tribunal must therefore identify the measure of compensatioh which is

" most appropriate in the circumstances of this case®.

In the circumstances, the Tribunal considers that the principle of the Factory at
Chorzow, according to which any award should “as far as possible wipe out all the
consequences of the illegal act and re-establish the sifuation which would,-in all
probability, have existed if that act had not been committed”®, constitutes good

guidance. In other words, the Tribunal must determine what the Claimant's situation
would have been had no violations of the Treaty occurred and what losses it incurred
as a result of the violation. These cover losses accrued in the past and future lost

proﬂts provided the latter are sufficiently certain.

Having said that, the Tribunal wishes to emphasize that compensation will only be ,
awarded if there is a sufficient causal link between the breach of the BIT and the loss

- sustained by the Claimant. As stated by the tribunal in SD Myers:

Other ways of expressing the same concept might be that the harm must not
be too remote, or that the breach of the specific’ NAFTA provision must be
the proximate cause of the harm. 8

91

g2
93

See for instance CMS op. cit., 1 408, LG&E v. Argentine Repub/:c ICSID Case No. ARB/O2/1 Award, 25
July 2007, § 40.

Case concerning the Factory at Chorzéw (Germany v. Poland), 1928, PCLJ, Series A No. 17, p. 47.

SD Myers, Inc. v. The Government of Canada, Second Partial Award, 21 October 2002, f 140.
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Lack of transparency

3.2.1 Carygill’s injury

Cargill contends that the alleged breaches of the Treaty resulted in a loss of its right to
produce and sell isoglucose -to'its full production cépacity,' i.e: that it suffered lost
profits (Cargill's Reply, § 302). It does not distinguish between the injuries caused by
the different‘breaches,- while Pbland insists that Cargill must prove its alleged damages
in direct r,elatio-n to every alleged violation of the BIT. To aséess whether there is a
sufficient causal link, the Tribunal must hecessarily start.‘from a given act or breach
and examine its effects on Cargill’'s investment. In other words, if must de.termirie for
each claim which it held well-founded whether Cargill suffered injury as a result of the

acts giving rise to the claim.

The Tribunal fails to see how Cargill has incurred lost revenues due to the lack of
transparency in 2001 and how it could have earned more had Po_lénd not committed

this breach. It sees, however, that Cargill could arguably have éaved investment costs

- by not pursuing the expansion of its isoglucose production capacity had it been aware

in due time of the criteria to be adopted for the determination of the first national quota.

By contrastr, the lack of transparency in the determination of the second national quota ’
does not appear to have contributed to Cargill's alleged injury. Indeed, at that time,
Cargill had incurred the vast majority of' its investmen't: costs. As a resulf, even if
Poland had been fully transparent, it would have been too late for Cargill to stop the

expansion of its production capacity and thereby reduce the amounts of its investment.
3.2.2  Quantification

in seeking to delermine any damage caused by the lack of transparency in the course
of 2001, the Tribunal first notes that Cargill has al!éged that its total investment costs in
the isoglucose productionAfaci’lvitie.s"in Poland amounted to USD 27.4 million® (WS, G.
Hueting, § 13, Exh. C1), but has not broken down or otherwise evidenced these costs.
The reason appea'rs to be that it dismissed the “amounts invested approach”, which
was advocated by the Respondent (ééé 1 615—617 above), on the ground that this
approach was misguided. Consequently it chose to rely on the fair market value as the
measure of damages for all violations suffered indistinctly (Cargil’'s Reply, pp. 179-
180). Although Poland submitted that “Cargill is not entitled to have its damages

94

Cargill's total investment in Poland is said to have been USD 95 milfion (Tr/cohnsel for the Claimant, p.
1315, line 4). .
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assessed on another basis’ than the ane on which it relied (Poland's Rejoinder,

p. 201), Cargill did not offer an alternative method of calculation®.

637. The Tribunal also notes that Cargill computed its claim as of 1 October 2002. It is true

that it also mentioned other possible dates (Cargill's Memorial, p. 104), i.e. 21 June
2001 (enactment of the Sugar Law) and 12 November 2001 (announcement that the
first quota would apply to Cargill). However, these dates were, not retained by its
expert, who used 1 October 2002.as a starﬂng date for the démage computation.
Cargill ~therefor_e‘does not appear to have considered the effects of the lack of -

‘transparency which occurred in 2001 when formulating its claim for damages as of

2002.

638. The Tribunal is thus faced with the fact that Cargill has not articulated its damages

resulting from the breach of the transparency duty. This said, it is clear from the record
that a substéntial portion of the investment costs was in any event committed prior to
such breach. Indeed, Cargill first invested in its subsidiary to produce glucose. Faced
with poor financial results, it then decided to switch to isoglucose and, after first
importing isoglucose for resale in Polahd, started to produce its own»batches of
isoglucose in 1998 (WS/Hueting, { 10-11, Exh. C1; WS/Jaruga, { 13, Exh. C4). In
early 1999, Cargill began to produce isoglucose on a continuous flow basis. In a first
phasé of expansion, it reached 20,000 MT commercial quanti{y in August 1999. From
that time onward, Cargill's expansion grew gradually, i.e. from 20,000 MT commercial

quantity to 40,000 MT commercial quantity in April 2000, to 60,000 MT commercial

quantity - in June 2000, and to 85,000 MT commercial quantity in March 2001 -
(WS/Hueting, § 13, Exh. C1). It is therefore obvious that substantial costs were already -
engaged when discussions regarding the. determination of the first national quota

started and when the breach of transparenéy occurred.

639. According to Mr. Jaruga’s unchallenged testimony, during the final phase of expansion

- from 85,000 MT commercial quantity in March 2001 to 120,000 MT commercial

quantity in February 2002, the date of the alleged completion of the expansion of the
.production,capacity, Cargill installed “a special mixed-bed. demineralizer used to filter
out silica, an evaporator, tanks, a microfiltration unit and a chromatograph column for
separation of‘glucosé from fructose” (WS/Jaruga, Y 9, Exh. C1 05). Out of these items,
Mr. Jaruga pointed three items that were only used for the F55 syrup line and could not
be used otherwise, unlike the evaporator and tanks that were re-deployed for other

95

Cargill's expert stated: “[tJhus seeking an approach different from DCF is a fruitiess exercise [...].” “In my
opinion, DCF is the only appropriate methodology to use for evaluating the future loss in this case”. (2nd
Haberman’s Expert Report, {{] 3.7-3.8).
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- would haVe saved by not pursuing the é)épansion of its isoglucose production capacity, -

641.

3.3

642.

643.

uses. These three items are the chromatograph the cost of which is estimated at USD
1,345,000, the mixed bed demineralizer the cost of which is estimated at USD
576,000, and the micro-filtration unit the cost of which is estimated at USD 589,000,
i.e. a total of USD 2,510,000: Mr. Jaruga was naot called for cross examination at the

hearing.

On this basis, the Tribdnal could use its discretion to assess the costs that Cargill

had it been aware in due time of the criteria to be adopted for the determination of the

first national quota. The Tribunal is mindful, however, of the following elements: (i)

Cargill has not claimed investment costs and has not computed damages- prior to
October 2002, (if) Poland opposes the use of any method of damage quantification
other than that chosen by Cargill, (iii) the above figures were not substantiated in the
record, and (iv) there would be a risk of double recovery if one were to award
cumulatively compensation for investment costs as well as for losses, which

necessarily imply that investments have been made (see below).

For all these reasons, the Triburial wm not award damages for the breach of
transparency. '

Violations related to the national quotas

Poland’s violations of the Treaty are based on the irhposition of the national quotas and
more particularly on the difference of freatment between Cargil! and the sugar
producers taking place during the same period of time, na'mely_ du,rihg thé period of the
national quotas from 1 October 2002 to 30 April 2004.

3.3.1 Cargill’s injury

By treating sugar producers more favorably than Cargill contrary to Article 11:1, Poland
caused Cargill to earn less than what it could have earned had it b_eeh treated no less
favorably (the “but for approach”), the extent of that loss being addressed later. By
impairing Cargill's “"equality of competitive opportunities" under Article 1:1 and
discriminating against Cargill’ under Article 11:8 and 11:6, Poland also caused Cargilt to
earn less than what it could have eamed In other words;, all of these breaches taken

{ogether caused one and the same mJury
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3.3.2 Cargill’s losses
a) Valuation method

The Tribunal will begin by establishing -Cargill's total lost revenues during the national

“quota period by compaﬁng Cargill's actual hé{ revenues under the national quotas with

its potential net revenues absent any breaches based on the figures provided by the
parties between 1 October-ZOOé (as suggested by Mr. Haberman) and 30 April 2004. it
will then discuss whether Cargill’s entire lost revenues during the national quota period
are the propér measures of the harm caused by Poland's violations in connection with

the impositivo'n of national quotas.

Most of the parties’ arguments with respect to valuation hinge upon Cargill's
hypothetical profitability assuming no quotas had been imposed. They in particular
address whether Cafgill Poland was a going concern, whether {he DCF method is
appropriatbe, and to what extent. For the purpose of its current calculation, the Tribunal
need not-enter into such arguments. The Tribunal is furthermore unconvinced by a
retrospective applicétion of the DCF method in this case as suggested by the
Claimant's expe&. It considers that the award of compensation for lost revenues
together with the allocation of compound interest will suffice to reinstate Cargill into the

situation it would have been in had no violations of the Treaty occurred in relation to

national quotas.
b) Quantification

In approaching the quantification, the Tribunal will consider that the following elements

were sufficiently established in the course of the proceedings:

. The market for isoglucose was expanding and was likely to be profitable based

647.

on the worldwide growth of isoglucose use in the soft drinks market (see

~Mr. Brenner's witness statement, Exh. C110). -

. The soft drinks market in Poland was expanding (Doc FF attached to
Mr. Brenner's witness statement, Exh. C110, Report of Datamonitor forecasting a
9.5% annual growth between 2005 and 2010).

. Given the context of the isoglucose market in Poland, Cargill's aimed production

capacity of 120,000 MT (commercial quantity) appeared reasonable.

The parties have extensively debated over Cargill's full production capacity and have

. discuésed whether Cargill would have been able to produce and sell such production.
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1649,
_ amounted to 94,711 MT dry mass. Based on a projection of hypothetical sales of

650.

The Respondent insisted that Cargill had not adduced documents establishing that it
could have produced up to 120,000 MT commercial quantity. The Tribunal has made
an opposite finding earlier in this Award (see | 350-370 above). The following figures .

are useful in the present context:

. During the rfirst national quota period: on the basis of the Tribunal's earlier
findings (see 1 350) and on the fact that Cargill's sales mcreased by 178%
between the 2000/2001 and 2001/2002 periods (see q 354 above), the Tribunal -
is satisfied-that Cargill has established that it had an actual capacity of 83,336
MT commercial quantity during the ﬁrst quota period.

. During the second national quota period: on ihe bésis of the e‘videnc‘e adduced
and the Tribunal’s previous.ﬁndings (1 359), the Tribunal is satisfied that Cargill
would have been able to reach a production of 120,000 MT commercial quantity
in July 2003

As a result, the Tribunal will not follow Mr. Stanley's Counter-calcuiation; which uses
Mr. Haberman's methodology capped at 80,000 MT commercial quantity throughout

the national quota periods.

According to its expert,_CargiH’s actual sales during the national quota periods

54,189 MT dry mass for the first. penod and of 71, OOO MT dry mass for the second
penod Mr. Haberman found that Carglll would have sold a total of 125,189 MT dry
mass over these periods. Accordingly, Cargill lost sales in a quantity of 30,478 MT dry
mass for a value of USD 12,404,546%. Mr. Haberman then deducted from that amount

~ variable costs of USD 6,461,33697, sugar fees of USD 13,576 and mitigating activities

of UUSD 4,045 712 (exports and production of F9 [LISD .’2;8?6,859} plus profits -from

imported sales [USD 218,857]), and found a net total loss before discounting and
interest of USD 1,911,070 (App. 1 to Second Report). '

The mitigating activities amounted to USD 4,045,712 during the national quota period
because Cargill employed' the isoglucose production facilities for othér uses, such as
the production of F9 isoglucose for dilution, and because it made some profits from -
exported F55 and F42 sales. FS is an isoglucose that contains less than 10% fructose

in dry mass. The production and sale of F9 is not restricted, as the quotas apply only to

.96
97

At a price per dry ton of USD 407.

Amongst variable costs feature the net wheat cost, power, gas, water, sewer, fixed labor costs, sugars and
sweeteners, flour processing costs (1% Haberman Expert Report, § 3. 8). The average variable costs for the
national quota periods amount to 212 US per MT. .
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sweeteners with at least 10% fruc_:tose dry mass. According to Mr. Haberman, ‘t]his
placed the production of volumes of isoglucose that were diluted into F9 outside the

" quota system” (1% Report,  1.13).

Poland's expert considered that »C.ar.gill'sv_savked costs were. “understated thus.
overstating [the] calcufation of lost proﬁz‘s”(1St Stanfey Report, { 4.89), because labor
costs. were not fixed and should also have been deducted. He further argued that

' ’Cargnll could have further mitigated nts damages by producmg additional quantmes of
- glucose on line 1 and by making further export sales (1St Stanley Report, 114.101).

The Tribunal is satisfied by the explanations provided by the Claimant's expert and
Mr. Hueting (1° Haberman Expert Report, § 3.5; WS/Hueting, | 27, Exh. C102) that
the labour costs associated with the lsoglucose productton were fixed. Indeed, they do .
not vary ‘with ‘the -production volume and remained ﬁxed regard[ess of the volume

.output. The Tribunal also understands that Cargill attempted to m_mgate its damages

by investing in the construction of a F9 line (WS/Hueting, § 59, Exh. C1). This said,
although F9 is an isoglucose p_roduct, it is not a substitute to F42 and cannot capture

’ the same market.

Regarding exports, the Claimant argues that further sales were limite'd by high import
tariffs in some countries (WS/Wieglus, I 11-12, Exh. C104) and by the costs of
storing and transportation (idem). As already stated above ({ff 552-553 above), Cargill
appears to have made a husiness decision favourfng the production of F9 isoglucose
over exports. In any event, the Tribunal gbserves that fhe mitigation activities during
the national quota periods based represented 68% of 'Cargill’s alleged lost isoglucose
profits®® for that period. Considering this high percentage, the Tribunal is inclined to
follow Cargill's-explanations and thus concludes that Cargill made reasonable efforts to

mitigate.its damages.

Based on an actual production capacity of 83,336 MT commercial quantity (54,189 MT
dry mass) and of 120,000 MT commercial quantity (82,500 MT dry mass) as

' established by Cargill's expert, the Tribunal is thus satisfied that Cargill's lost salesA

amounted to 30,478 MT dry mass, that is USD 12,404,546. Taking into account
Cargill’s variable costs, sugar fees and the revenues from its mitigation activities during
the national quota-peried, the Tribunal finds that C_a‘rgill’s actual net total loss arﬁounts
to USD 1,911,070.

98

l.e. Cargill's lost sales revenues (USD 12,404 546) mmus the variable costs (USD 6,461,336) and the

“sugar fee (USD 13,576).
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This sum corresponds to Cargill's full production capacity and to 100% of market
demand during the national quota period. The Tribunal pondered whether this amount

_provides a reasonable measure of ihe'position in which Cargill would' have been if

Poland had not breached the Treaty, or whether Cargill's actual damages should
rather be a proportion of its lost revenues mirroring the extent to which the sugar
producers recejved a better treatment than Cargil!gg; |

The Tribunal' .considers that Cargiill’s_ loss of revenues ojf' apprOXimatively Usb 1.9.
‘million was directly and entirely caused by the impoéition of national quotas. Thus, it
finds that Cargill’s lost revenues during the national quota period are the best available
measure of the i'mpact of Poland’s Treaty breaches related to the imposition of national '
quotas. For the Tribunal, the measure covers the harm caused by all the Treéty
breaches during the national quota ‘perioc‘i. Therefore, the Tribunal finds that Cargill's
loss due to the imposition of the national qUotas amounts to USD 1,911,070.

" c) ~ Interest

As mentioned above, the Tribunal finds that in order to ensure full reparation for
Cargill's loss, Cargill must be awarded interest to compensate the economic loss
aﬁsing from the non-availability of the funds due, such interests must be compounded
quarterly. The recoverable losses were incurred over a périod of 18 months (October
2OQ2 to April 2004). The Tribunal-has thus contemplated awarding interest from a near
date rather than from the end of this period. Howe\)er, it . has no evidence of the
manner in which the proceeds from the mitigating activities are spread over the period
and is not in a position to determine a date which would effectively reflect the non-
availability of the funds. Hence, it will award interest from the end of the relevant time

span, i.e. from 1 May 2004.

Cargill claims that the Compensation ‘awarded should bear interest at a rate of 5.2 %
per annum, Whiéh represents its average annual worldwide’borr.owing rate »aé it applied
in 2005. Cargill-also provides such a rate for 2004 (5.21%) and 2003 (6.49%) (1%
Haberman Expert Report, § 5.5). It does not, however, produce evidence of this rate
nor explain how it is determined. By contrast, Poland requests that the Tribunal apply a

commercially reasonable rate and notes that the six-month LIBOR on dollar deposits

®

As seen above (Y] 377); it is not possible to precisely determine the extent to which the sugar producers
have been better treated on the basis of market demand. Indeed, the level of domestic demand for sugar
cannot be determined with precision due mainly to the existence of sugar quotas. !rrespective of whether
Cargill has satisfied its burden of proof, such a determination would require an impossible proof. Indeed,
no evidence can be satisfactorily adduced in the context of a “non-determinable” demand.
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was between a lowest rate of 1.124 % in June 2003 and a highest rate of 1.618 % in
October 2002 (Poland’s Counter-Memorial, p. 153).

The Tribunal considers that it would not reflect the actual economic loss to adopt a flat

. rate over the entire period during which interest is owing and it does not have the

necessary inform'arion availabre to adjust Cargill's suggested rate of borrowing to the
fluctuations of the market. Moreover, it finds that LlBOR plus an adequate spread to

take account of the- borrowers solvency risk is generally a fair reﬂectron of the cost of

money,lt.frnaﬂy considers it appropriate for.a project Iocated in Europe to grant a rate
app{icéble in the Londonﬁnancial market asopposed to the US market. Therefore it
will apply a rate equal to LIBOR for six month dollar deposits plus 2% from 1 May 2004

to full settlement, such rate to be compounded quarterly.
Violations related to the EU quotas

With respect to the imposition of the EU quotas, Cargill claims lost revenues as of
1 May 2004 over 85 months based on its full production capacity of 120,000 MT
commercial quantity. This claim is divided into two periods: a first period from 1t May
2004 to 31 May 2005 (i.e. up to the 1 St'Exoer’t Report) and a second one from 1 June
2005 to 31 May 2011. To rule on this claim, _fhe Tribunal will first examine Cargill's
injury (v3.4._1)'and whether a causal !ink has been established (3.4.2) prior to turning to
the quantification of Cargill's loss (3.4.3). | |

3.4.1  Cargill’s injury

By treating sugar producers more favorably than Cargill contrary to Article AH:A1, Poland
caused Cargill to. earn less than what it could have earned had it been treated no less
favorably. By impairing Cargill's “equality of competitive opportunities” under Article [f:1
and ‘discriminating against Cargill under Artioles 1:8 and 1:6, Poland also caused
Cargill to earn less than what it could have earned. In other words, as for the national
quotas, all these breaches taken togéther caused one and the same injury, namely a

loss of revenues.
3.4.2 Causation

In its earlier findings on the national quotas, there was no doubt for the Tribunal that
Cargill's entire lost revenues for the period 2001-2004 were directly related to the
imposition of the national quotas. Although Cargill had no legitimate expectations with

" respect to the non-imposition of quotas, it was nonetheless unaware of them when it

invested and suffered a direct injury as a result of their imposition.
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663. The Tribunal must now examine whether the same considerations apply to the EU

quotas. The question is whether the harm inflicted through the imposition of the EU
guotas was caused by Poland’s acts exc'lu_siv,ely or whether Cargill contributed to it

and, if so, to what extent.

664. Article 39 of the ILC Articles on Responsibi!ity of States for Internationally Wrongful

Acts provides that the victim’s contribution to the injury must be taken into account

when setting the reparation:

Contribution to the ihjury

In the determination of reparation, account shall be taken of the contribution
to the injury by willful or negligent action or omission of the injured State or,
any person or entity in relation to whom reparation is sought.

665. As specified by the ad hoc Committee in MTD v. Chile, “[t]here is no reason not to

666.

667.

apply the same principle of contribution to claims for breach of treaty brought by
individuals”™®. In that case, the tribunal, whose decision was upheld by the ad hoc
Committee, determined that the investor had to bear 50% of the losses because it “had
made decisions that increased their risk in the transaction.and for which they bear
respohsibi/ity, regardless of the treatment given by Chile to the C‘laimants"‘m.'

it is clear from the record that Cargill knew that quotas would be'imposed upon
Poland'’s accession to the EU (see { 478 above). It does acknowledge it in its Request
for Arbitration, in its Memorial, and in letters sent as early as March 1998 (Exh. C28). It
has also been clearly establ_ishod that CérgiH received no assurances from Poland

regarding the level of the forthcoming quotas (see ] 480-490).

Furthermore, it is established that Cargill could oof reasonably expect that the EU
methodology for estabhshmg the quotas would reflect domestic demand or production
CapaCL/ (see 9 501- Rn7\ The Tribunal concurs with Poland when lf asserts that
“Cargill should have anticipated that the basis for imposing quotas would be [hlstoncal]

production” (Poland’s Rejoinder, § 51)'%.

100
101

102

Dects:on on Annulment, 21 March 2007, 1] 99.

MTD Equity Sdn Rhd and MTD Chile SA v. Republic of Chile, ICSID Case No. ARB/01/17, Award, 25 May
2004, 1 242-243.

it also argued that Cargill made a “gamble” (footnote 568, Poland Counter-Memorial quoted above, {] 289).
Put differently, counsel for Poland also argued that Cargill already “held an isoglucose quota in the EU. It
came to Poland to capture additional quotas. [...] Cargill simply did not ‘appreciate the regulatory
environment into which Cargill invested.” (Tr, H, p. 1330, lines 7-13). “Cargill does not dispute that they
were fully aware of implications of the EU Common Agnculture Policy and the imminent Poland’s
accession to the EU. In fact, they have invested in Poland in the field of isoglucose to secure maximum
quotas” (Tr H, p. 1331, lines 1-6).
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In other words, Cargill invested an alleged total of USD 27 million in a plant with a
production capacity of 120,000 MT commercial quantity knowing of the forthcoming
imposition of EU quotas and of the fisk that it may not be able to use its full capacity,

such quotas being based on historical production. Put differently, Cargill- knowingly |

took a business or regulatory risk.

This said, it is true that Poland undertook in the Pr@togol not to make exceptions to the
principle of national treatment for existing investments in the agricfultﬁréféécitdr. Hence,
Cargill is entitled to treaty protection. Entitlement to treaty prote_ct_ion cannot, however,
provide a blanket cover against. specific risks knowingly assumed.  Indeed, by

assuming these risks, Cargill's conduct significantly contributed to its own losses.

The extent to which Cargill contributed to its own losses by taking a regulatory risk is a
matter for the Tribuna! fo assess.in view of all the circumstahces. Although it is
admittedly difficult to assess precisely, the Tribunal considers that a contribution of

40% appropriaté#y reflects the measure of risk assumed by Cargill.
3.4.3  Quantification

For the quéntiﬁcaﬁon of Cargill's claims, the Tribunal will follow the division in time

periods adopted by the Claimant's expert'®®.

a - First period: 1 May 2004 — 31 May 2005 -

For the 13 months from May 2004 to May 2005, the Claimant alleges net lost profits of
USD 28,871,888, namely USD 49,498,560 of lost sales revenue'™ minus USD
18,561,960 of variable 6osts"°5, USD 2,060,202 of sugar fee and USD 4,510 of
imported sales profit (2" Haberman Expért Report, App.. 1). The Ré.spondent
challenges the premises of the calculation for the same reasons as it did in respect of
the national quotas. The Responde"nt’s expert also considers that due to the increase in
the price of isaglucase, the demand would have diminished by approximately 12%
(1% Stanley Expert Report, §4.48; 2 Stanléy Expert Répor.t, 1 3.16).

103

104

106

The Tribunal notes that in its last submissions or at the time of the hearing the Claimant did not provide an
updated calculation of its “actual” damages by opposition to its future damages. On the day of his
testimony, Mr. Haberman only offered updated figures of Cargill’s lost profits as of June 2006 to take into
account the new sugar fee. As a result, the Tribunal will follow the methodology adopted by the Claimant
and will thus treat the period of 2005-20086 as future losses pursuant to the Claimant's presentation.

The sales price per dry fon is USD 816. it is accepted by the experts that the price of isoglucose broadly
doubled on Poland's joining the EU in 2004 (1% Stanley Expert Report, { 4.46). _

The average variable costs for this period amount to USD 306 per MT.
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Like for the national quota period, the Tribunal considers that the award of
compensation for lost revenues for that period and compound interest will re-establish
the situation which would have existed in all probability, had the violations not been
committed with respect to the volumes at stake.AThe Tribunal has previously found that
the: plant would ha‘ve achieved a producﬁon of 120,000 MT commercial -quantity. In
connection with the level of the dema'nd,v it is aware of the price .elasticity but is not
convinced that the demand would have dropped during the short period of time
examined at this juncture. For thesé reasons and on the same basis as fof the national

quotas period, the Tribunal accepts the amount of loss profits put forward by Cargill.

The parties debated whether Cargill cou'ld_ have mitigated its damages during this
period. Indeed, the Claimant’'s calculation does not. take mitigation activities -into
account besides the sale of small quantities of imported isoglucose (USD 4,510).
Mr. Haberman explained that he did not consider further F9 sales as.of June 2004

because .“the quota now applied] fo the first intermediate isoglucose product made

~ rather than the final product output” (1% Report, § 1.14). Mr. Stanley seemed to accept

this argument but stated that he was “instructed that EU regulation 318/2006-permits
out-of-quota production of [industrial] /soglucose” (2™ Report, § 2.8) and that “no
account has been taken of potential sales of industrial isoglucose in the claim” (2™
Report, ﬂ 4.6). The Respohdent also argued that further export sales to non-EU
countries, such as Croatia, could have been made (1** Stanley Expert Report, § 4.101).
The Claimant objeéted that industrial isoglucose is a different product for a different
market and thét less expensivé alternatives already existed for this product (Cargin’é
SPHB, p. 64). It further put forward the same‘argume(nts against export sales than

those mentioned for the national quotas period (see above { 653).

In the Tribunal's opinion, it is highly unlikely that Cargill could have sustained as high a

vleve! of mitigation during the EU quota period as during the.national quota period,

because the mitigating activities in the former related primarily to F9 sales which were
no more available. Nevertheless, the Tribunal is not convinced that Cargill could not

have mitigated its losses to a lower extent, especially through exports. Therefore, it will

~ admit that Cargill’s mitigation activities could have amounted to 10% of its lost profits

for the period from May 2004 to May 2005.

Accordingly, the‘T‘ribuna! will award Cargill damages in an amount of USD 14,438,199.
It féaches this result by deducting from the net lost profits of 28,876,398 (i.e.
USD 28,871,888 plus USD 4,510 mitigation activities deducted by Claimant) (i) 40% on -
account of Cargill's contnbutxon to its losses and (u) 10% on account of mitigation of

'damages _
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For the reasons set out in connection with the naﬁonal quotas (see |{] 657-659 above),
this éum shall bear interest compounded quarterly at a rate equal to LIBOR fdr six-
month USD deposits plus 2%. Since the recoverable losses were incurred over a
period of 13 months (1 May 2004 to- 31 May 2005), interest will start running from the
mean daté of’,1 January 2005. This. date takes into account that Iargé losses were:

incurred towards the end of the. relevantpe‘riod. It also assumes that the deductions

_are evenly-spread over the time peribd; )

b) - Second pefiod: 1 June 2005 to 31 May 2011

The Tribunal now tums to the second period. As a matter of principle, it agrees that the

- DCF-method is appropriate to compute future losses. In this case, it finds however that

Cargill faces critical hurdles in its démage compUtéﬁon, specifically in its DCF
projections. These hurdles are due to the lack of certainty of the applicable regulatory

framework.

First, there is an uncertainty about the price of isoglucose. The price of isoglucose is
driven by the price of sugar and the regulation of the sugar market. The regulation of

- the sugar market creates an artificially high price for sugar. The isoglucose pﬁce is set

through negotiations with individual customers on the basis of a discount on the price
of the sugar (1% Habéerman Expert'Réport, f 2.22). On average, it appears that

- isog!dcose is 10% cheaper than sugar. It is true that, upon Poland’s accession to the

EU on 1 May 2004, the price of isoglucose increased, as a result of an increase in the
price of sugar. However, the EC Regulation 318/2006 (Exh. C150)‘adopted-on 20
February 1998'% resulted in the price of white sugar being cut by 36% over 4 years
until 2009 (1% Stanley Expert Report, p. 30). This had a direct effect on the price of

‘ isogiucosé. Yet, Mr. Haberman assumed in his written evidence that there would be no

further price changes (2™ Report, § 4.10) and testified that possible fluctuations would -

only move upwards and not downwards (Tr/Haberman p. 1185). The Tribunal is not

convinced by this evidence. The sugar market is undergoing profound worldwide

restructuring and one cannot rule out that future EU policy may impact sugar prices.

108

Establishing. a temporary scheme for the restructuring of the sugar industry in the Community and
amending Regulation (EC) No 1290/2005 on the financing of the Common Agricultural Policy. Applicable
from 1 July 2006 to October 2010 (October being the end of the marketing year). “[Tlo bring the
Community system of sugar production and trading in line with international requirements and ensure its
competitiveness in the future it is necessary to launch a profound restructuring process. leading to a

_significant reduction of unprofitable production capacity in the Community. {...] Under this scheme quotas

should be reduced in a manner that takes account of the legitimate interests of the sugar industry, sugar
beet, cane and chicory growers and consumers in the Community. [..] The restructuring measures
.provided by this Regulation should be financed by raising temporary amounts for those sugar, isoglucose
and inulin syrup producers which will eventually benefit from the restructuring process”.
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Second, there is an uncertainty about the potential effects of EU isoglucose regulation.
On the one hand, Regulation 318/2006 just referred to (EXh. C170) provided for a
100,000 MT increase in the EU's total isoglucose quotas in 2006, 2007 and 2008, to be

allocated proportionately to current quotas, i.e. an additional 5.275% for Poland and

thus an extra quantity of 5,275 MT for Cargill (2™ Haberman Expert Report, { 414). On
the other hand, Régulation 1609/2005 adopted on 1 October 2005 (Exh. C147),

‘ reduced the quotas of EU Member States for 2006/2007 because of an exportable

balance exceeding the maximum set in EU laws. Transitional quotas were finally put in
place at 23,996 MT for 2006/2007 (IP/06/261). This led Cargill's expert to admit that it
is difficult to be certain about future quota levels because most of the recent

ahnouncements appear o be contradictory (2" Haberman Expert Report, 4.6).

This is well illu'stratéd.by the fact that, in the course of the proceedings, the
a'djustme_nts resulting from these two EU Regu!ations alone lead to a decrease of
Carvgiu’s alleged lost gross profit in an amount of USD 88,357,450 (164,556,930107
minus 76,199,480'%). | |

Third, the Tribunal notes that the life span or useful economic life of the production

equipment until _2011 is hardly established and was seriously disputed by Mr. Stanley.

Finally, as for the period of 2004-2005 (see {{] 674-675 above), the Tribunal sees an

‘uncertainty in respect of Cargill's mitigating activities.

This said, the Tribunél~ recognizes that any projection of future cash flows entails
unavoidable uncertainties for the simple fact that it seeks to capture future events. At
the same ti.me,'it notes that the uncertainties in this case far exceed the inevitable
measure usually found in computations of future lc;ss'es'. This is mainly due to the

uncertainties related to the sugar market.

As recalled by Article 36(2) of the ILC Articles on Responsibility of States for
lnfernationally Wrongful Acts, ‘[tlhe com,bensation shall cover any financially
assessab/é damages including lost of profits insofar as it is establiéhed". It is-indeed an
accep{ed principle (irrespective of the appropriateness of the applicable method of

valuation) that: “[o]ne of the best settled rules of thé law of international responsibility |

of States is that no reparation for specu/ativ'e or uncertain. damage can be awarded.

107
108

First figure adducéd by Mr. Haberman for loss gross profits (1% Report).

Second figure adduced in the 2™ Report after taking into account the EC Regulations. It does not take into
account the effect of the new sugar fee from July 2006 onwards. '
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686.

687.

688.

[...] [This principle] does not permit the use of a method that yields uncertain figures for

the valuation of damages, even if the existence of damages is certain™'®.

The Tribunal is aware that under certain circumstances a court or tribunal may make
up for the insufficiency of evidence by assessing the damage in its discretion'"® and/or
using an alternative method of valuation'™, This implies, however, that there are a
‘number of elements on record which allow oné to'reach a meaningful figure'?, which
is N6t the case here. The Tribunal is of the. opinion: that Cargill's claxm for !ost future

profits must be disregarded due to lts speculative nature.

Having reached this conclusion, the Tribunal asked itself whether it ought o resort to
an alternative method of evaluation. More particularly, it pondered whether Cargill was

entitled to recover the value of its investment. In this regard, it has taken into account

that (i) Cargill has not claimed investment costs'"®, (ii) Poland opposes the use of any

method of damage quantification other than that “chosen by, Cargill and most
importantly, (iii) the ambunt of USD 27.4 million adduced by Mr. Hueting’s in his first
witness statement is unsubstantiated and was dispijted by Poland. For these reasons,
the Tribunal concluded that the alternative valuation lacked sufficient justification in the
circumstances. In any event, an award for the value of Cargill's investment would have

been in lieu of compensation for lost proﬂts as these two concepts are mutually

-exclusive from an economic point of v1ew

Having carefully considered the parﬁes-’ arguments and ‘their expert reports,. the
Tribunal concludes that Cargill is not entitled to compensation on the ground of the
imposition of the EU quotas from June 2005 onward's because the quantification of the

related losses is fraught with uncertainties to a point that it becomes speculative.

1007

110

111

112

13

L Amoco International Finance Corporation v. Islamic Republic of Iran, Partia! Award, 14 July 1987, 4 238,

See e.g. Asian Agricultural Products Limited v. Republic of Sri Lanka, ICSID Case No. ARB/87/3, Award
27 June 1990, {{ 292-293; Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4,
Award, 8 December 2000, 7§ 118-130. ’

See e.g., Southern Pacific Properties v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, f 215, Award,
20 May 1992; Sapphire International Petroleum Ltd v. Natlonal Iranian Oil Co., Award, 15 March 1963, 35
ILR 136, pp.187-188.

See e.g. for a recent exémp le Compariia de Aguas del Aconquija S.A. and Vivendi Un/versal v. Argentine
Republic, ICSID Case No. ARB/87/3, Award, 20 August 2007.

See ADC v. Hungary, ICSID Case ARB/03/16, “The Tribunal.is of course grateful to the experts on both
sides for their enormous help on the issue of damages. However the Tribunal feels bound fo point out that
the assessment of damages is not a science. True it is that the experts use a variety of methodologies and
tools in order to attempt to arrive at the correct figure. But at the end of the day, the Tribunal can stand
back and look at the work product and arrive at a figure with which it is comfortable in all the
circumstances of the case” (§ 521), Award, 2 October 2006.

On the contrary, it rejected this approach as "misguided, because it necessarily understates Cla/mants
damages, in violation of the international principle of full compensation. The value of Cargill's isoglucose
production business is more than $27.4 million price tag for the equipment’s purchase and installation,
because that equ:pment over its lifetime would enable Carg/ll to earn profits in excess of its cost”. (Cargill's’
Reply, 11 298).
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693,

694.

Taxation

The parties debated whether the Tribunal should take into account taxation issues. The
Tribunal understands that Cargill's damages were calculated on a before-tax basis, as

Cargill's expert assumed that it would be taxed in the jurisdiction in which payment

~would be made. Mr. Haberman further stated at the hearing ‘that the valuation

methodology could “either work out tax or ignore it completely’ (Tr/Haberman,
pp. 1188, 11.14-22, p. 1189, 11.1-9). The Tribunal also understands that any sum pa!d to
Cargill under the award will be subject to corporate taxes in the US.

On that basis, the Tribunal sees no reason to depart from the before-tax computation

adopted by Cargill's expert.

COSTS OF THE ARBITRATION

In application of Articles 38-40 of the UNCITRAL Rules, the Tribunal must determine
the amount of costs of the arbitration and which party shall bear them or how they shall

be appartioned.

Each party has deposited with ICSID an amount of USD 550,000 to cover the costs of

the arbitration.

A schedule of the amounts invoiced and paid to each member of the Tribunal, as well
as the expenses incurred in relation with the services provided by ICSID will be
provided by ICSID to the parties as soon as practicable. Having regard to the provision
of Article 38(a) of the UNCITRAL Rules, this schedule shall be deemed to form part of
this Final Award.

A’ccordihg to Adicle 40 of the UNCITRAL Rules, the unsuccessful party bears in
principle thé costs of arbitration. In the present case, the Tribunal deems it appropriate
that the costs be borne equally by the parties. In reaching this conclusion, the Tribunal
takes into account (i) the outcome of the arbitration (Cargill has prevailed on
jurisdiction and admissibility; it has succeeded in establishing certain breaches of the
Treaty and not others; it has not prevailed on the major portion of its damage claim),
(ii) the conduct of the parties during the proceedings (in this respect, in addition to the
very competent and professional presentatlons on both sides, the Tribunal notes that
Poland filed new documents after the hearing which prolonged the process), and
(iii) the nature of the case (which raised genuine issues that were compiex and in part

new, and that required extensive submissions by the parties).
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695. Both parties have claimed an award in respect of the costs incurred in connection with
this arbitration (Art. 38 (c) to (e)). Poland claims USD 2,405,139.35 and Cargill USD
3,092,508.85. For the same reasons as those stated above, the Tribunal finds it

appropriate that each party shall bear the costs it has incurred in connection with these
proceedings. - ’
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IX. DECISION.

For the reasons set out above, .the Tribunal decides as follows:

1. The Tribunal has jurisdiction over the c!alms raised in these proceedmgs
Poland's objectlons on jurisdiction and admlssmlhty are dismissed;

2. Poland shall péy to Cargill an amount of USD 1,911,070 together with interest at |
the rate of LIBOR plus 2% for six month borrowings in US dollars, compounded
quarterly, from 1 May 2004 until payment is full. '

- 3. Poland shall pay to Cargill an amount of USD 14,438,199 together with interest at
the rate Qf LIBOR plus 2% for six month borrowings in US dollars, compounded
quarterly, from 1 January 2005 until payment is full.

4. Each party shall beéf one half of the arbitration costs,' the final arhount of which
will be provided by ICSID to the parties as soon as practicable in a schedule that
shall be deemed to form part of this Final Award.

5.  Each party shall bear its own legal fees and other costs incurred in connection

with these proceedings.

6. All other claims are dismissed.

Place of arbitration: Paris

Z @ February 2008

The Arbitral Tribunal
Prof. Emmanuel Gaillard ‘
Arbitrator

of ard Hanotiau
Arbitrator

R

Prof. Gabrielle {(aufmann-Kohler ‘
- President
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